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WARD JOHNSON
called as a witness on behalf of the defendants,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Sherwood:

Q. Your name? A. Ward Johnson.

Q. Where do you live, Mr. Johnson?

A. Kennewick.

Q. How long have you lived in Kennewick?

A. 1907.

Q. And what is your business ?

A. Produce buyer.

Q. Mr. Johnson, you were at one time the re-

ceiver between the City Creameries?

A. Yes, sir.

Q. And what other occupations have you had

over there?

A. Well, I worked for the Washington Co-op

and now I am in the produce business.

Q. Mr. Johnson, were you a member of the

Kennewick Social Club? A. Yes.

Q. And tell the Court and jury how you joined

it and what happened after you joined it.

A. Well, I joined it, I presume, about a month

after it [835] opened, and I can't remember just

what the card cost me. I think it was $2.00.

Q. Did you play down there ? A. Yes.

Q. Who else played in the club?

A. Well, there was farmers and business men.

Q. And was it an orderly place? A. Yes.

Q. Where was this club located?
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A. In the basement of the hotel.

Q. Now what hotel?

A. Well, the Kennewick Hotel.

Q. Where was that located in the Town of Ken
newick, that hotel?

A. Well, it is on Kennewick Avenue.

Q. Is that the main street of the City of Kenne-

wick ? A. Yes.

Q. Is that one of the main corners of that com-

munity ? A. Yes.

Q. And how was entry made into the club?

A. It was made through the back end of the

tavern, as I recall it.

Q. You go through the tavern and down in the

club?

A. Well, not through the tavern proper, the rear

end of it. [836]

Q. At the rear end of the tavern there was a

doorway ? A. No.

Q. Tell me about it.

A. Well, how do you mean that?

Q. Well, tell me what relation the club room was

to the tavern?

A. As far as I know, there wasn't any relation

at all.

Q. You locate the club in the hotel.

A. Well, the club in the hotel was at the—on the

south of the building, on the alley in the basement.

Q. How big was that room?

A. Oh, I would say perhaps as large as the little
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railing is here, back behind the railing here (indi-

cating).

Q. You are pointing a distance of about how
many feet?

A. No, I mean from the railing back to the wall.

Q. Oh, to the rear of the railing? A. Yes.

Q. Could you give that in terms of feet?

A. Let's see, I suppose it must have been 600

square feet.

Q. Did you ever Charles Bateman down there?

A. Never.

Q. Did you ever see Wallace? A. No.

Q. Did you ever hear of them gambling? [837]

A. Never.

Mr. Sherwood: Cross-examine.

Cross-Examination

By Mr. Erickson:

Q. How many times were you down there, Mr.

Johnson ?

A. Well, I couldn't say exactly. Perhaps it

might have been 10 times, it might have been 15 or

20, I didn't keep track of them.

Q. Was Roy Thompson down there when you
were down there? A. Sometimes.

Q. And Harry Tracy?

A. Never was there when Harry Tracy was
there.

Q. Roy Thompson was a professional gambler?

A. Well, I didn't know that he was, no.
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Q. Well, he was a house man there and run the

club for the house? A. Apparently.

Q. How was the house rake-off handled?

A. Well, I didn 't pay too much attention to that.

I wasn't involved in that bigger game. They had

another table there, a smaller table, and the rake-

off in that, we just didn't pay any attention to it,

the game was too small.

Q. Was there a rake-off on the table you were

playing in? [838]

A. Not at all times, no.

Q. Was there a rake-off at the table you were

playing part of the time?

A. Occasionally, I believe there was a man in

there. I wouldn't be sure.

Q. Now that was handled by the dealer there,

the house dealer, collecting a few chips for the

house, wasn't it? A. Yes.

Q. Is that right?

A. Well, I don't know. I think that is probably

customary, as far as I know.

Q. At the game you were playing?

A. Yes.

Q. Is that right?

A. Well, I guess that depends on how you think

about it. To me, it was all right, yes.

The Court: I don't think counsel is asking you

whether it is right or not, he is just asking if that

is correct.

A. Oh, excuse me, I didn't follow you.

The Court: We are not referring to that part

of it. A. Yes, yes.

Q. (By Mr. Erickson) : That is the way the



vs. United States of America 785

(Testimony of Ward Johnson.)

rake-off for the house was handled, by the dealer

collecting a few chips? [839]

A. Yes, sir, yes, sir.

Q. And that is the way it was handled at the big

table, too, was it not?

A. I didn't pay too much attention to it, but I

assume it would be.

Q. Did you pay any more than $2.00 for this

membership card at any time?

A. I think I only paid my dues once.

Q. And that was good for all times you were

there? A. That is true.

Q. Did you know who the officers were of this

club? A. No, I didn't.

Q. Did you attend any meetings of the club?

A. No.

Q. Did you ever hear of any financial reports

that were made? A. No, I did not.

Mr. Erickson: That is all.

Redirect Examination

By Mr. Sherwood:

Q. Did you see Charles or Wallace issue any or-

ders to any employees at any time about the club?

A. No, because I never saw them down there.

(Witness excused.) [840]

Mr. Sherwood: Eliza Bateman.

Your Honor, Mr. Pat Owens, Mr. John Vagrun,

Mr. Marlin Conn, Mr. Kershaw, if in the courtroom,

may be excused, and Mr. Roger Records and any
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of the witnesses who testified, because we have now
had the number of certain types of testimony that

the Court indicated. I can't use you any more.

The Court: That includes the witnesses who

have already testified?

Mr. Sherwood: The character witnesses.

The Court: All right.

ELIZA BATEMAN
called as a witness on behalf of the defendants,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Sherwood:

Q. Your name? A. Eliza Bateman.

Q. Your husband's name?

A. Wallace Bateman.

Q. What is your husband's age?

A. Fifty-four.

Q. And what does your family consist of?

A. Two boys. [841]

Q. What are your boys' ages?

A. Thirty-one, I believe, and 27.

Q. And you have grandchildren? A. Yes.

Q. Mrs. Bateman, what part, if any, did you

play in the operation of the farms of the Bateman

brothers, other than as a housewife on the farm?

A. You mean if I did any outside work or

things like that?

Q. No, did you keep books for the farm?

A. Oh, I set up a book on our expense.
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Q. Mrs. Bateman, when did you commence farm-

ing in the Kennewick area? A. In 22.

Q. What tract did you have at that time ?

A. We bought out C. W. Bateman 's partner,

Elmer Olson, in the fall of '19.

Q. How many acres was that?

A. Ten acres.

Q. And describe the nature of that farm.

A. Oh, at that time it was situated on the river

bank of the Columbia River on what they call River

Road, out west of Kennewick.

Q. What did you produce there?

A. At that time, it had a few, oh, few peach

trees, a few apricots, a few cherries, I believe there

was some [842] apples.

Q. When did Charles Bateman return to Kenne-

wick and commence to aid your husband in the

farming? A. In June, '29.

Q. June, 1929? A. 1929.

Q. And after that, did you acquire additional

land, either under lease or by purchase?

A. You mean ?

Q. Did you buy more land after that?

A. Yes.

Q. How much land have you acquired up to

date, either jointly or with Mr. Charles Bateman

and his wife, or with your husband alone?

A. Well, we have—my husband and I have

—

I think it is 325, or something like that, in Horse

Heaven Hills, wheat farm, and what they own to-

gether, I don't know.
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Q. You don't know
A. Not exact acres, no, I don't believe I could

call that.

Q. Has your husband continuously worked on

the farm and operated the farm? A. Yes.

Q. Charles Bateman aided him in the operation

of the farm? A. Yes.

Q. To what extent has Charles worked on the

farm there? [843]

A. Well, since in 44, he hasn't did anything on

the farm.

Q. Prior to 1944, he worked on the farm?

A. Yes.

Q. Subsequent to that time, do you know what

he has done? A. Yes.

Q. What did he do?

A. He was a mechanic for Benton County; he

went to California and worked; he was in the

Bremerton Navy Yards for awhile.

Q. And then after 1944, did he take over the

operation of the Kennewick Hotel?

A. That's right.

Q. Did you and your husband and Charles and

his wife acquire that jointly? A. Yes.

Q. Now in preparation for the 1945 crop season,

did you have any book that you made entries of

your expenditures and receipts? A. I did.

Mr. Sherwood: I would like to have the book

marked.

The Clerk: Defendants' Exhibit 61 for Identifi-

cation.
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Q. (By Mr. Sherwood) : Showing you Defend-

ants' Exhibit 61, a book, I will ask you if that is the

book you refer to as having kept on the farm. [844]

A. That's right.

Q. Is that apparently all in your handwriting?

A. As far as I know, it is, yes.

Q. As far as you know, it is %

A. Uh huh.

Mr. Sherwood: I wish to call to counsel's at-

tention and the Court's attention that at intervals

throughout the book are the letters "B.O.," which

mean Boyd-Olafson, accountants, employed by the

taxpayers.

Q. And other than that, to the best of your

knowledge, all the entries in this book are in your

handwriting? A. That's right.

Mr. Sherwood : I will offer 61.

Mr. Erickson : There is no objection.

The Court: It will be admitted.

(Whereupon, said book was admitted in evi-

dence as Defendants' Exhibit No. 61.)

Mr. Sherwood: I refer to the book as the 1945

book, your Honor. Counsel advises me that it is

45 and 1946.

The Court : Better have her testify to that.

Mr. Sherwood: Yes.

Q. Mrs. Bateman, what period does this pur-

port to cover? A. The first is 45.

Q. In the first part is 45, 1945. [845]

A. 1945.
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Q. And what do those entries indicate on the

first page ? A. That is the groceries

Q. That is, the first page is 4 in the book?

A. Uh-huh. I have the groceries and the electric

bills, telephone, taxes, life insurance. I guess im-

portant stuff.

Q. And on the succeeding pages, what are the

entries, generally speaking?

A. Expense, I think, mostly.

Q. You have them under captions, such as

' 'Labor." What is that?

Q. That is one of the help's name.

Q. That is the name of a laborer?

A. Labor.

Q. Turkeys A. Turkey poults.

Q. Cash, Real Estate, Livestock Sold, and so on ?

A. That's right.

Q. Then you have A. A few deposits.

Q. A few deposits. Then on Page 6, Grange

Supply; what does that indicate?

A. That is where they bought their gasoline and

feed and a few other things. [846]

Q. You will have to speak up loudly so the jury

can hear you.

A. That is where they bought their Diesel and

their oil and grease.

Q. And Lumber, Feed, Tractor and Machinery,

Truck Upkeep, Supplies, Washington Hardware;

those are the captions across tthe top of the page ?

A. That's right.
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Q. And then in each column under those cap-

tions, what are the entries? A. The sales.

Q. Are these expenses here (indicating) ?

A. Yes.

Q. Under the captions, say, to illustrate, Diesel?

A. Yes.

Q. That is Diesel oil for the farm, and so on?

A. That's right.

Q. On the succeeding pages, you have similar

captions ?

A. That's right, it follows through like that.

Q. For expenses on the farm?

A. For each month.

Q. For each month? A. Uh huh.

Q. Hurrying through here, that would be clear

through to the end of 1945? [847]

A. That's right.

Q. Now we will try to find 1946. Where does

1946 commence, on this page (indicating) ?

A. 19.

Q. On Page 19, yes, of Exhibit 61, is 1946. Do
you keep those records of expenses in the same
fashion as you did the previous year?

A. The same fashion, yes.

Q. The same fashion. These are all in your
handwriting? A. I think so.

Q. Even these penned insertions?

A. Uh-huh, that's right.

Q. And would your testimony be the same as to

each of the months in 1946 ? A. It would.

Q. You attempted to make the same entries?
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A. That's right.

Q. Does this include any period beyond Decem-

ber 31, 1946.

A. Yes, I think there is two other years in here,

'47, '48, some place along there.

Q. In other words, the subsequent years are also

contained in this book? A. Yes, they are.

Q. This adding machine tape was not inserted

by you? A. No. [848]

Mr. Sherwood: I didn't notice that was in there

when I offered it, your Honor. Perhaps it should

be

Mr. Erickson: I would like to move to strike

the years after 1946 out of there.

The Court: They shouldn't be admitted under

the theory on which we are trying this case.

Mr. Sherwood: Would you be satisfied to con-

sider it is only admitted as to 1945 and 1946, if you

want to obscure the pages'?

Mr. Erickson: No, if the Clerk will seal them

together with some tape.

The Court : Yes, that can be done, I think.

Mr. Sherwood: May I remove this adding ma-

chine tape %

The Court: Yes.

Mr. Sherwood: That will be in the part that

is obscured, anyway, your Honor.

The Court: All right, you might as well leave

it there. You will have to show the Clerk where to

start there.
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Mr. Sherwood : Mr. Olafson, if you will help me.

The Court : I think it would be sufficient just to

fasten the pages together.

Mr. Erickson: Beginning on page 32?

Mr. Sherwood: Beginning on page 32 will be

obscured.

The Court: The rest of the book, then is ad-

mitted [849] as Defendants' Exhibit 61.

Q. (By Mr. Sherwood) : Mrs. Bateman, what

experience have you had in bookkeeping?

A. None at all.

Q. What was your educational background?

A. Ninth grade country school.

Q. The ninth grade. You have been a housewife

ever since your marriage? A. That's right.

Q. From what sources did you make up the ex-

pense items in Exhibit 61, this farm book?

A. From the statements and the invoices that we

got each month.

Q. From the supply houses?

A. Yes, that's right.

Q. And you endeavored to have a complete rec-

ord, did you ? A. I did my best.

Q. Did you enter any receipts from the farm in

this book which is Exhibit 61 ; that is, from the sale

of farm commodities?

A. I don't believe there was.

Q. You have just entered the expenses?

A. Uh huh.
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Q. Where did you keep a record of the receipts

from the [850] farm?

A. They were put in a pack and put up with the

bank statements and the checks and everything.

Q. They were put up with the bank statements

and checks'? A. That's right.

Q. Now what form would these evidences of sales

on the farm take, generally speaking ? In what form

would you have a record of the farm sales'?

A. For receipts from whoever we sold to.

Q. Receipts and records of writings of different

kinds that you received from the houses to which

you sold your commodities'? A. That's right.

Q. What farm commodities did Bateman Broth-

ers raise during the years 1945 and 1946 $

A. They had some fruit and the wheat ; I believe

they raised turkeys at that time, too.

Q. And cherries'?

A. Yes, cherries and peaches, that was all the

fruit we had.

Q. And where did you generally sell your

wheat %

A. Well, at that time, I think they sold some to

Johnston, E. S. Johnston in Pasco.

Q. You sold it to various others'?

A. I think so. [851]

Q. And where did you usually sell your fruits %

A. Various places.

Q. And your turkey transactions were taken

where*? A. At various places.
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Q. Did you preserve your invoices and your

statements upon which the entries in this book or

Exhibit 61 were put? A. We did.

Q. You preserved those. In what fashion would

you preserve those ?

A. They were put together every month.

Q. Put together in what fashion?

A. Oh, they were put with the bank statements

and the cancelled checks and a rubber band put

around them and placed up

Q. Where did you generally keep those records ?

A. They were in a drawer of the desk.

Q. Was this book maintained at the farm home

by you at all times? A. That's right.

Q. Did Wallace enter any or make any of the

entries in Exhibit 61? A. No, he didn't.

Q. To what extent did he have familiarity with

these entries? [852]

A. Checking the statements.

Q. He checked the statements, the bank state-

ments? A. That's right.

Q. And did he check any further than the bank

statements ?

A. Not to my knowledge now.

Q. Now did Wallace ever keep the books in any

way for you? A. No, he didn't.

Q. He relied upon you for that?

A. That's right.

Q. Did you have any assistance in the keeping

of the books? A. No, I didn't.
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Q. On Page 5 of the Exhibit 61, there is a list

headed "Deposits." Can you tell the Court and jury

what that list of items under the heading "De-

posits" is?

A. Well, the first three could possibly be wheat,

at that time of the year, January, March and April.

Q. And what about those underneath after the

first three?

A. June and August could be cherries. I don't

know just what time or how long it was between the

time when we would get an advance on the cherries

until we got the balance, so I wouldn't know.

Q. I see.

A. I would say it could possibly be cherries.

Q. I notice one item, $7,907.63 ; is that for cher-

ries? A. I believe it is. [853]

Q. And all of these items purport to be entries

for receipts for either wheat or cherries or turkeys ?

A. That's right.

Q. I notice that the entries commence on Page

4. What has happened to Pages 1, 2 and 3 ?

A. I started setting this up alphabetically. It

didn't work out right, I didn't need that much
paper, so I cut it down and cut those pages out

and started like it is.

Q. In other words, you started out on an alpha-

betical basis? A. That's right.

Q. And then you changed to the caption basis

as indicated here : Groceries, Pacific Powerk, Taxes,

Lights, and so on? A. That's right.
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Q. When did you remove those pages ?

A. In 45, after I had started this.

Q. After you started this? A. Uh huh.

Q. Were these entries made in Exhibit 61 from

month to month during 1945 soon after you re-

ceived the statements and invoices in each month?

A. That's right.

Q. In other words, this book was not prepared

all at one [854] time? A. Oh, no; huh-uh.

Q. But it was prepared at intervals following

the end of each month? A. That's right.

Q. Mrs. Bateman, in preparation for the 1945

income tax return, when did you first know that

your husband had determined to make some ar-

rangement about that matter?

A. Well, they looked for someone to do them for

quite awhile until they heard of Don Isham.

Q. And do you know that they heard about

Isham through Mr. Doering?

A. I believe so.

Q. And did you go with your husband to Mr.

Isham? A. No, sir.

Q. Did you ever go to Mr. Isham in connection

with the 1945 income tax return?

A. No, I didn't.

Q. Did you at any time take some books and rec-

ords to Mr. Isham in either 1945 or 1946?

A. No, I didn't.

Q. Never did. Did you hand books and records

and statements, invoices, cancelled checks, bank
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statements and this farm book, which is Exhibit

61, to your husband for the purpose of sending

them down to Mr. Isham ? [855]

A. 'That's right.

Q. When was that?

A. That was in February of 1946.

Q. And just describe in detail all of the writings

that your husband took with him on that occasion?

A. He had taken all of the records that we had

of 1945, along with the book.

Q. How long were those books away from your

possession?

A. Oh, I really don't know. The book was proba-

bly gone, I guess, six weeks, maybe.

Q. And did you sign the 1945 return?

A. I think so.

Q. You are not sure?

A. I haven't seen one for so long I don't know.

Q. You relied upon your husband to make all

the contacts with Mr. Isham?

A. That's right.

Q. Did you, to the best of your ability, assemble

all this material so as to reflect all of your income

and all of your expenses for that year ?

A. I did.

Q. What did you do with the receipts of income

on the farm as to banking of the same? Did you

bank all of the receipts?

A. Yes, we banked all of them. [856]

Q. Where did you bank?
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A. At the National Bank in Kennewick.

Q. And over a period of how many years did

you do your banking there ?

A. Since—oh, when we first came out in 1921.

Q. When were you married, by the way ?

A. 1919.

Q. Mrs. Bateman, later on, you and your hus-

band established an account in Walla Walla?

A. That's right.

Q. That was about when?

A. 46, I believe, sometime in the summer or

during the summer.

Q. Now Mr. Stringham, the manager of the bank

in Pasco, had formerly been over there in that

area?

A. You mean in the Walla Walla area?

Q. Had been over in the Pasco-Kennewick area ?

A. He is over there.

Q. Well, did you know that Mr. Stringham had
come to the Walla Walla bank?

A. No, I didn't.

Q. I see. To the best of your knowledge and

belief, were all receipts from the farm deposited in

bank accounts ? A. That's right.

Q. When did you open or acquire a safety de-

posit box? [857]

A. I really don't know what year. We have had
it several years.

Q. You have had it for a good many years?

A. That's right.
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Q. Do you remember the first year you had it?

A. No, I can't recall what year we got it in.

Q. For what purpose did you have a safety de-

posit box?

A. Oh, to keep the land deeds and insurance

papers and land lease papers in.

Q. Who entered that safety deposit box besides

yourself, if anyone?

A. I don't think anybody was in it but myself.

Q. You think that you are the only person that

had access to that box? A. That's right.

Q. Did your husband put his papers in there ?

A. Yes.

Q. Who had the key? A. I did.

Q. Where did you keep the key?

A. In my purse.

Q. Did you ever have currency in the safety de-

posit box?

A. We may have had some, yes.

Q. And when did you put currency in the safety

deposit box? [858]

A. I think that must have been in 1948 or some

place along in there.

Q. 1948? A. Probably.

Q. And how much money was the maximum
amount of currency you had in that box?

A. To be exact, I wouldn't know.

Q. Could you give your best opinion?

A. Oh, maybe eight or nine thousand dollars at

one time.
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Q. Why did you have that currency in your

safety deposit box?

A. Well, I suppose a good place to put it.

Q. What did you do with the money that was

put in the safety deposit box?

A. It was gradually taken out and replaced in

the Pasco bank account when they were building

the building.

Q. During the time you built the building, you

took it out and used it for that purpose?

A. That's right.

Q. Did you have any other safety deposit box

than that one? A. No, we didn't.

Q. How often would you enter that box?

A. Not very often, I was never in it very often.

Q. Was there any money in that box in [859]

1950? A. No, there wasn't.

Q. Did you go to the bank with an officer of the

United States to open the box?

A. We did in 1950, December, along in there

somewhere.

Q. December. Do you see that officer in the

courtroom ? A. Yes.

Q. Mr. Deschenes?

A. Mr. Deschenes and Mr. Williams.

Q. And what was in the box at that time?

A. Nothing but farm papers and insurance

papers.

Q. Did you tell them at that time about having

had this $8,000.00 in there in 1948?
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A. No, they didn't ask, that I remember.

Q. They didn't ask about that? A. No.

Q. Was it in the afternoon or morning that you

went with the officers?

A. I believe it was in the afternoon.

Q. How long was that $8,000.00 in the box?

A. Not over a year, year and a half, something

like that.

Q. About a year, year and a half?

A. I think.

Q. The holding of that money in the safety de-

posit box had nothing to do with income taxes, did

it, Mrs. Bateman? A. No. [860]

Q. You didn't agree with your husband or with

Charles Bateman or Marie Bateman, his wife, to

hide any income from the income tax authorities?

A. No, sir.

Q. Did you know of your husband's trying to

hide any income? A. No, I didn't.

Q. Did you go to Mr. Isham's home at any time

in connection with the 1946 income tax return?

A. Not about the returns. I first saw Don Isham

in June of 1946.

Q. In June of 1946? A. That's right.

Q. For what purpose did you see Don Isham?

A. I had sent down the invoice tickets from the

Grange for the gasoline, and I wanted a few of

them to send in for the state gasoline refund and I

had to go down and get them.

Q. You had to go down and get what records

from Mr. Isham for that purpose?

A. The duplicate tickets of the Grange.
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Q. The Grange gasoline or Diesel tickets'?

A. The gasoline tickets.

Q. The gasoline tickets for refund of your gas

tax? A. That's right. [861]

Q. And was Don Isham at home when you ar-

rived there? A. He was.

Q. Did he give you the records?

A. He brought out the papers and I picked out

what I wanted of them.

Q. Do you know how he happened to have those

records ?

A. They were taken down to him month by

month, the 1946 papers were.

Q. Who took them down to Mr. Isham month by

month? A. Mr. Bateman.

Q. And by the records, you mean what records ?

A. The statements, the invoices, checks, can-

celled checks, bank statements.

Q. And for what purpose, if you know, were

those checks and invoices and statements taken to

Mr. Isham month by month for 1946?

A. He was supposed to set up a set of books for

us so that he could make out the tax.

Q. Keep the books? A. That's right.

Q. And did you go to Mr. Isham except on that

one occasion? A. I did not.

Q. Did you go there at the time the income tax

returns were signed in March, 1946, for the 46

return? A. No. [862]

Q. The fact is you have never been at Mr.

Isham house except on the one occasion?
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A. At that time, yes.

Q. That is, during those years? A. Yes.

Q. Did Mr. Isham ever come out to the farm

house ?

A. Only when he brought the papers back.

Q. And when did he bring the papers back 1

?

A. The 1945 and 46 he returned sometime in the

summer of 47.

Q. And in 1945 and 1946, how many times did

he come out to the farm house?

A. As far as I know, that time was the first

time he had been there.

Q. And for what purpose did he come out there ?

A. To bring back those papers.

Q. To bring back the 1945 papers'?

A. Yes, and 46.

Q. And what did they consist of? What did he

bring back?

A. I don't believe I even looked at them.

Q. How voluminous were they"?

A. They were in boxes.

Q. What kind of boxes?

A. One was an ordinary box, if I remember. It

seems to me like that one was—it was a cardboard

box that had a [863] lid that fit down like a shoe

box, and I believe it had black and white speckled

paper on or something.

Q. And was this farm book included among

those records he returned?

A. No, Mr. Bateman had brought that out.
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Q. Mr. Bateman brought that out?

A. Uh huh.

Q. When did Mr. Bateman bring the farm book

back out?

A. Oh, probably four, maybe six weeks, after it

was taken down in 46.

Q. Mrs. Bateman, when did you first become

aware that there was anything in error about your

1945 or 1946 income tax returns?

A. Not until they wanted us to sign that first

paper—what do you call it?

Q. A waiver ?

A. Yes, waiver. I really wasn't aware of what

was going on then.

Q. You refer to Exhibit 59? A. Uh huh.

Q. That bears your signature ?

A. That's right.

Q. And Wallace's? A. That's right.

Q. And that is dated December 14, 1948? [864]

A. Yes, it is.

Q. It was explained to you by somebody, was it,

before you signed it? A. I don't know.

Q. Do you know who was present when you

signed it ?

A. I think it was brought out from the tavern

office or the hotel office. Didn't have a hotel then,

I guess, but brought out from town.

Q. Did you ever become aware that Wallace had
any interest in the Kennewick Social Club?

A. No, he didn't have.
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Q. Mrs. Bateman, did you ever become aware

that Charles Bateman, your husband's partner, had

any interest in the Kennewick Social Club?

A. I didn't think so.

Q. To what extent did Charles have familiarity

with this farm book, which is Exhibit 61?

A. He never saw it, to my knowledge.

Q. To what exent did Marie Bateman, his wife,

have familiarity with Exhibit 61, the farm book

that you kept?

A. She never saw it that I know of.

Q. To what extent did Charles Bateman have

anything more than general knowledge of the farm-

ing out there after 1944?

A. He didn't have any. [865]

Q. To what extent did you have knowledge of

the tavern and hotel business after 1944?

A. Nothing at all.

Q. To what extent did Wallace participate in

the operation of the hotel and tavern business?

A. He didn't have any.

Q. He didn't participate at all? A. No.

Q. How frequently, if you know, would Charles

come out to the farm?

A. Oh, maybe once a month, maybe six weeks,

maybe be longer than that.

Q. How often would Wallace go down to the

hotel or the tavern?

A. Oh, he was down there probably several times

a week.
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Q. But not for the purpose of aiding in the con-

ducting of the business? A. No.

The Court: That is leading, too, of course.

Q. (By Mr. Sherwood) : Was there, to your

knowledge, at any time any partnership settlement

between Charles and Wallace?

A. Not to my knowledge.

Q. Did you ever know at the end of one year

what the partners' drawings had been? [866]

A. No.

Q. Were any financial statements ever furnished

to you or your husband about the hotel or tavern?

A. No.

Q. Were any financial statements furnished by

you and Wallace to Charles and Marie about the

farm ? A. No.

Q. Who drew the checks on your bank account?

A. During that time, you mean?

Q. Yes?

A. Well, I think we both wrote them.

Q. You and Wallace?

A. Yes, we would write checks.

Q. What is Wallace's general background dur-

ing your marriage? What has he done?

A. He was a machinist in the railroad shops

when we were married.

Q. Where? A. In Parsons, Kansas.

Q. And after he ceased to be a machinist in the

railroad shops, where did you go?

A. We came to Kennewick.
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Q. What did he do there ? A. He farmed.

Q. He commenced to farm immediately? [867]

A. That's right.

Q. Do you recall when his father died?

A. That was in April of 1939.

Q. And did he inherit from his father ?

A. Yes, they had a 10-acre tract that they in-

herited.

Q. That was divided between Wallace and

Charles'? A. There was about seven.

Q. About seven. And do you know when Wallace

and Charles got their share of the estate?

A. At the time it really didn't amount to any-

thing. The boys had put so much money into this

farm that they bought it from the other heirs.

Q. Oh, I see. And later sold it?

A. And later sold it.

Q. Do you remember what Wallace's share was

on that?

A. I really don't know what the place sold for.

Q. Then they were equal owners, were they,

Wallace and Charles, in that?

A. That's right.

Q. Do you recall signing the estimates for the

1945 income tax return? A. I do.

Q. And making the payments to the Collector

of Internal Revenue?

A. That's right. [868]

Q. Do you remember the estimates for 1946?

A. No, I don't.

Q. You don't? A. Huh uh.
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Q. Do you remember making checks to the Col-

lector of Internal Revenue covering the 1946 tax

period ?

A. Well, we paid some, I believe, at that time.

Q. You paid some. Who prepared those esti-

mates, if you know? A. Don Isham.

Q. And did you rely upon Don Isham to furn-

ish you accurate information concerning your tax

responsibilities? A. I did.

Q. Did your husband? A. He did.

Q. Did Wallace return, after signing the 1945

income tax return, and have you sign it?

A. He did.

Q. And did he advise you at that time as to the

nature of the tax liability on the return?

A. I don't remember that he did or not.

Q. Now did you discuss, to refresh your recol-

lection, the matter that the return showed a loss ?

A. I don't believe I even looked at them when

he brought them out for me to sign. [869]

Q. You just signed because he requested you to

sign? A. That's right.

Q. And there was no discussion between you and

Wallace about the amount of tax liability for that

year ? A. No.

Q. Did you or your husband, to your knowledge,

entertain any idea of evading any taxes at any time ?

Mr. Erickson: I object to what her husband

entertained.

The Court: Yes, I will sustain the objection.
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Q. (By Mr. Sherwood) : Did you at any

time A. No.

Q. intend to evade any taxes'?

A. I did not.

Q. You realize that there is some taxes due in

each of these years? A. That's right.

Q. And you have been endeavoring through the

accountants and the lawyers to pay it for sometime ?

A. That's right.

Q. You want to pay it? A. Certainly.

Mr. Sherwood: That is all. [870]

Cross-Examination

By Mr. Erickson:

Q. Now, Mrs. Bateman, did you keep any books

prior to this 1945 book you kept?

A. No, I didn't.

Q. This was the first attempt

A. That's right.

Q. you made in keeping books. Now you

have listed in here in great detail hundreds of items

of expense. These were taken from bills that came

to the house? A. That's right.

Q. You copied them down in the book?

A. Uh huh.

Q. Now did you get all the income down in this

book?

A. I may not have put it down. It was supposed

to be an expense book and I really don't know. The
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checks were cashed and were put in the bank, de-

posited.

Q. This was not supposed to be an income book,

just an expense book?

A. More or less, yes.

Q. Did you have an income book any place?

A. No, I didn't.

Q. How were you supposed to keep the income,

in your head ?

A. No, we put the checks in the bank and you

had your bank statements and all. That is what I

relied on. [871]

Q. You didn't put all the income in the bank,

did you?

A. As far as I know, it was put there.

Q. Weren't there certain checks cashed by your

husband and retained by him without going through

the bank, certain small checks?

A. Well, there could have been a few, I really

don't remember.

Q. For fruit?

A. I don't remember at all.

Q. You wouldn't know about income, would you,

unless it was reported to you by your husband ?

A. Well, I don' know, I think it all came to the

house.

Q. Well, for instance, there is no item here of

receipt on August—let you see the book so you

know what I am talking about. There is no receipt

there listed for a check from E. S. Johnston & Com-
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pany on August 2, 1945 in the sum of $11,371.29, is

there ?

A. No, I don't see it here. Was it put in the

bank?

Q. Deposited on 8-2-45. I will ask you if there

is any showing in your book there of a check dated

August 8, 1945, from E. S. Johnston for wheat in

the sum of $1,436.23, deposited on August 10, 1945?

A. No, there is no record of it here.

Q. Is there any record in your book of a check

dated September 27, 1945, from E. S. Johnston for

wheat in the [872] sum of $2,716.43?

A. No, it isn't in this book.

Q. Deposited on October 3, 1945. I will ask you

if there is any record in your book of a check dated

November 5, 1945, for $776.91, from Campbell's

Custom Cannery, deposited on November 8, 1945?

A. No, it isn't here.

Q. You are sure about that? A. Yes.

Q. You have looked in the book?

A. Oh, yes, it isn't in the book.

Q. There is no record in your book of a check

dated May 5, 1945, in the sum of $69.73 from the

Walla Walla Canning Company?

A. No, there isn't.

Q. And is there any record in your book of a

check dated September 1, 1945, in the sum of $189.-

06, from the Hewes Brokerage Company?

A. No.

Mr. Erickson: Now let me see the 1945 income

tax return.



vs. United States of America 818

(Testimony of Eliza Bateman.)

Q. Handing you Plaintiff's Exhibit 3, the 1945

income tax return signed by Wallace Bateman and

Eliza Bateman; that is your signature, is it not?

A. That's right. [873]

Q. It shows a loss of $1,696.81

Mr. Leavy: Object, the exhibit speaks for itself,

your Honor.

The Court: I suppose you are directing her at-

tention to it.

Mr. Erickson: Yes, I am directing her attention

to it.

Q. Did you reconcile that with the tremendous

amount of receipts that }
rou have shown in your

book here, that you have recorded in your book for

1945?

A. Reconcile it, what do you mean?

Q. Well, when that return came back and your

husband brought this return back for your signa-

ture did you ever look in your book there to Page

5 where you have these receipts ? You show on Page

5 of your book receipts for 1945 in the sum of—let 's

see—yes, Page 5, you show receipts in the sum of

well over $60,000.00. Did you ever check that return,

Plaintiff's Exhibit 3 here, to see whether this was
right or anything was omitted before you signed it ?

A. No, he brought it out from Isham, I was de-

pending on him.

Q. And you say you had these figures in the book

when it went to Isham? A. That's right.

Q. But there were those checks that I read that

you didn't [874] have in the book?
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A. That's right.

Q. There was no way for Isham to get ahold of

those? A. Isham had the 45 papers.

Q. Well, there was no way Mr. Isham would

possibly know anything about those six checks that

I read to you that you didn't have on your book, is

there ?

A. I really don't know. If it was deposited in

the bank.

Q. Well, did you send the bank statements to

Mr. Isham? A. Yes, yes.

Q. For 1945, farm bank deposits ?

A. That's right.

Q. How do you know they went to Isham?

A. I fixed them for Mr. Bateman to take down.

He surely taken them along with the book.

Q. Now these bank statements that you say were

given to Mr. Isham, where did you obtain those?

A. Where did I obtain them? Why, they came

from the bank.

Q. When did Mr. Isham first do any work for

you?

A. In February of 46 when he made out the

1945 tax.

Q. Did he make estimates prior to that, I mean
estimates for 1946, or 45 tax returns prior to

February, 1946?

A. Did he make them out for 45 ?

Q. You said he made estimates for you in the

year previous.



vs. United States of America 815

(Testimony of Eliza Bateman.)

A. Well, if he didn't, somebody else did. I was

thinking [875] he did, but we didn't have him hired

then. He evidently didn't make them for 45.

Q. You say February, 46 was soon as you had

hired him? A. That's right.

Q. He couldn't have possibly made estimates for

you before he was hired, could he?

A. No, that is true.

Q. Does that refresh your memory as to who

made the estimates'?

A. No, I really don't know, then, who made

them.

Q. What was the source of that $8,000.00 in cur-

rency that you had in the safety deposit box?

A. Part of it was from the Walla Walla bank.

I really don't remember how much.

Q. And how much from the Walla Walla bank?

A. That is what I meant, the Walla Walla bank.

Q. You had this deposit in currency, you said,

for a year, year and a half, in your safety deposit

box. Part of it came A. Before 1950.

Q. Where? A. Before 1950, I believe.

Q. How much came from the Walla Walla

Bank?

A. Oh, I really don't remember now.

Q. And do you know how you happened to

transfer that from [876] the Walla Walla Bank to

your safety deposit box in currency?

A. Took it out of the bank over here and I took

it over to Kennewick and put it in the bank.

Q. Why didn't you deposit it in the bank ac-

count in Kennewick?
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A. Oh, one of those things.

Q. You figured a safety deposit box was safer?

A. Could be.

Q. And this was to build the new motel or new

office building after the hotel was destroyed by fire ?

A. It was taken out of the deposit box and put

in the bank in Pasco and used in the building.

Q. Now your husband, Wallace, and Charles

Bateman were in partnership from 1921 up until

the present time, is that true?

A. That's right.

Q. And if one of them had any income, why the

other had a partnership 50 per cent interest in that

income ?

A. I suppose, being a partnership.

Q. Is that the way they operated the partner-

ship during those years ?

A. No, I don't think so.

Q. Well, how did they operate it?

A. Well, whoever got it first, I guess. [877]

Q. You mean, whoever got it first took it as his

own? A. No, not exactly that way.

Q. Well, were the partners honest and above-

board and let each other know what they were

doing? A. I think most of the time, yes.

Q. Did one partner ever to your knowledge con-

ceal any cash from the other?

A. Not as far as I know.

Q. Were there any complaints made?

A. No.
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Q. That you know of?

A. That I know of, no, not that I know of.

Q. Well, you state you have been keeping these

farm records now. Do you know how much land the

partners own? A. Owned at that time?

Q. Yes?

A. No, at that time, I couldn't say. They had a

lot more leased than what they owned at that time.

Q. Do you know how many acres they were

farming in 1945?

A. I don't know, they may have had around 12,

1,500, something like that.

Q. Do you know how many acres they are farm-

ing now?

A. No, truthfully, I couldn't say now. Since

then, why they have bought more property out [878]

there.

Q. Do you know how many acres they own now ?

A. No.

Mr. Erickson: That is all.

The Court: Any redirect examination?

Mr. Leavy: Yes, just a second. I am not going

to let you off that easy, Mrs. Bateman.

Redirect Examination

By Mr. Leavy:

Q. When you used this farm book, you entered

the items of income only

Mr. Erickson: I am going to invoke the rule of

Court here that one counsel has started the exami-
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nation, I think one counsel should finish the ex-

amination.

The Court: Well, I think that is a rule.

Mr. Sherwood: Your Honor, we had a good

reason. I suggested

The Court: Well, counsel better step up to the

bench here. It is almost closing time.

(The following colloquy between Court and

counsel took place before the bench, in the

presence but out of the hearing of the jury.)

Mr. Sherwood: I asked Jim to conduct the re-

direct, not thinking about the rule. Going through

this book and being involved in figures, it is a

little difficult for me to keep [879]

Mr. Leavy: It is all right either way, if you

want to invoke the rule. I thought the rule was

being obeyed.

The Court: Well, it hasn't been enforced, but

it is an almost universal rule, of course, that only

one counsel can examine a witness. You may go

ahead with this one if you wish.

(Whereupon, the following proceedings were

had in the presence and hearing of the jury.)

By Mr. Leavy:

Q. Mrs. Bateman, do you know what the total

of the expense items for 1945 is as shown in your

book? A. No, I don't.

Q. And when the tax return was made out, had



vs. United States of America 819

(Testimony of Eliza Bateman.)

you ever totalled at that time the expense items in

the book?

A. I really don't remember, I don't believe I

had.

Q. At the time you signed this tax return which

showed a loss, did you have any idea as to what the

expenses had been in the previous year?

A. No, I didn't.

Q. And did you notice when you signed the tax

return what the income from the farm, the gross

income was, as shown by the return?

A. No, I didn't notice.

Q. Actually, do you know now or did you know

then whether there was substantially more income

reported on the [880] return than had been noted

down in your 45 book? A. No, I didn't.

Q. But you weren't trying in that book to keep

a record of income, were you?

A. No, I wasn't.

Q. Now Mr. Erickson has referred to some small

items here which were not shown in your book and

which were items which were not deposited. Is it

not correct that there were quite a few of these

small items which were shown in your book as in-

come and which were not deposited in the bank?

A. There might be.

Q. For example, there is an item of 48 chickens

sold for $120.65 shown in your book and there was

no deposit of that sum, but that same sum is re-

ported on the income tax return. Did Mr. Isham
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have this book so he could pick up that item from

this book then 1

? A. He did.

Q. And then there are numerous other items

which were deposited and which don't show in your

book, but are shown on the tax return.

Mr. Erickson: I am going to object to the

leading nature of the questions.

The Court: They are somewhat leading. Go
ahead.

Q. (By Mr. Leavy) : [881] In 1946. did you enter

in your book any record of wheat that was raised on

the farm but which was fed to the turkeys ? Do you

recall that entry?

A. I really don't recall, but I believe something

was set down to that effect.

Q. And how would you make such an entry?

How would you value the wheat that was eaten by

the turkeys'?

A. I don't know whether I did or not.

Q. The turkey enterprise in 1946 was an enter-

prise in which your son, Wendell, was also in-

volved? A. That's right.

Q. Wendell is here in the courtroom?

A. Yes, he is.

Q. And his wife his here, too?

A. No, she isn't.

The Court: It is a little hard for the jury to

hear you, Mrs. Bateman.

The Witness: Might be. I will pump up my
voice.

The Court: All right, go ahead.
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Mr. Leavy : I think that is all.

The Court: Any other questions?

Mr. Erickson: No questions.

The Court: That is all, Mrs. Bateman. It is too

late to call another witness.

(Witness excused.) [882]

I think, gentlemen, to try to get through with this

lawsuit, for your benefit, as well as mine, as soon

as possible—I am not implying any criticism to

anybody because it is a case that takes quite a long

time to try, with a lot of documents and a lot of

issues involved here, so we are just doing the best

we can with it—I ordinarily do not hold court on

Saturdays, but in view of the urgency here I feel

definitely that I should tomorrow. But if there is

no very serious objection, I propose to meet here at

9:00 o'clock in the morning and run until 12 and

then quit. If you can all be here at 9 :00 o 'clock, we

will start at 9 and that will give us three hours, we

should get in quite a lot of testimony, and then

quit and you will be free for the week end.

I don't know whether I mentioned it to the jury

or not, I did to counsel, I have two of these land

cases that just about have to be tried because the

land will be flooded before the next term that we
have here, and so I am going to impanel the jury in

those cases Monday forenoon, and then at that time

I should know pretty well how long this will last

and send them out to view the premises and bring

them back to try the cases after this one is finished.

But I gave you that explanation to let you know
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that you will not be called here Monday morning. I

thought you might like to know that now so you can

make your week end plans. [883] We will run from

9 until 12 tomorrow and then you will be excused

until Monday at 1:30, and we will finish the case

just as soon as we can after that. Remember, now,

9:00 o'clock in the morning.

Court will adjourn until 9:00 o'clock tomorrow

morning.

(Whereupon, the trial in the above-cause was

adjourned until 9:00 o'clock a.m., Saturday,

January 31, 1953.) [884]

Saturday, January 31, 1953, 9:00 o 'Clock A.M.

(The trial in the instant cause was resumed

pursuant to adjournment, all parties being

present as before.)

The Court: Proceed.

Mr. Sherwood: Recall Eliza Bateman just for

a brief inquiry.

The Court: All right, just resume the stand.

You need not be sworn again, Mrs. Bateman.

The Clerk: Defendants' Identification 62.

ELIZA BATEMAN
a witness called on behalf of the defendants herein,

having previously been duly sworn, resumed the

stand and testified further as follows:
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Direct Examination

By Mr. Sherwood

:

Q. Showing you Defendants' Identification 62,

which purports to be bank statements of the

National Bank of Commerce, Kennewick, Washing-

ton, for the year 1945, I will ask you if those are all

of the bank statements for that year relating to the

Wallace Bateman account? [885] Do they seem to

be all there? A. Yes, they are.

Q. Let's count them to be sure now. (Counting

documents.) I believe they are all there. Some of

them have two sheets and some one; that it true,

isn't it? A. That's right, yes, it is.

Q. Now, Mrs. Bateman, did you put these check

marks on there ? A. I did not.

Q. In pencil? A. No, I didn't.

Q. Look through there and see if you made any
pencilled notations on those bank statements?

A. There is only one there that I believe I did,

and that is where I brought the balance from the

month before up.

Q. Where is that?

A. There (Indicating).

Q. You are indicating one sheet in the Exhibit

62 for identification which covers the latter portion

of the month of July; that is a fact, is it?

A. That's right, yes, it is.

Mr. Sherwood
: I would like to have that partic -
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ular sheet, with the permission of counsel and

Court, marked 62-A. [886]

The Court: Yes, you may do that.

(Document so marked by Clerk.)

Q. (By Mr. Sherwood) : Showing you again

what is now marked 62-A for identification, the

figure in pencil at the upper right-hand corner of

the page, $4,815.83, is in your handwriting?

A. Looks like it is.

Q. In pencil? A. That's right.

Q. Other than that pencilling on this sheet,

which is Exhibit 62-A for identification, are there

any of the pencil marks in Exhibt 62 in your hand-

writing? A. No, there isn't.

Q. Do you know whose handwriting the other

pencilled notations are in?

A. Nobody has had them but Isham. They

are

Mr. Erickson: Just a minute. What?
A. I say, nobody has had them but Isham other

than you fellows.

The Court: I think that isn't responsive, I will

instruct the jury to disregard it. Do you know
whose handwriting it is, Mrs. Bateman?

A. There isn't any real handwriting.

Mr. Sherwood : The Judge is asking you a ques-

tion.

The Court: Do you know whose handwriting it

is or who [887] put it there?

A. It isn't
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The Court: I don't know whether you under-

stand me or not, but what we try to get is testi-

mony that people know themselves.

The Witness: Oh, I see.

The Court: Conclusions as to who might have

done it is for the jury to decide. They are the ones

to draw the conclusions, not the witnesses. You just

tell us what you know about it. Do you know who

put the marks on there?

A. I was going to say it wasn't writing.

The Court: It is check marks?

A. Yes.

The Court: Do you know who put them there?

A. No, I don't.

The Court : All right, go ahead.

Q. (By Mr. Sherwood) : Mrs. Bateman, now in

relation to the last page in the Exhibit 62, do you

know who made these computations at the bottom

of the page?

A. Looks like Isham's writing to me.

Q. Does that resemble Isham's writing in your

mind?

A. Well, I have seen some of his figures before

and it certainly isn't mine.

Q. Those are not your pen and you have seen

some of [888] Isham's writing and they resemble

those writings? A. That's right.

Mr. Sherwood: I will offer Exhibit 62.

Mr. Erickson: May I ask a few questions on

voir dire?

The Court: Yes.
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Voir Dire Examination

By Mr. Erickson:

Q. Mr. Isham made an audit in 1950, did he not,

after the tax trouble started, did some work?

A. He asked for the 45 and the 46 papers.

Q. That was in 1950 that he asked for them?

A. Yes, that was in 1950.

Q. You gave them to him in 1950 for the first

time? A. No, for the second time.

Q. These marks weren't on them in 1950 when

you handed them to Isham, were they?

A. I really don't know.

Q. And Mr. Isham put those marks on in 1950,

didn't he, when he checked

A. I really don't know, I haven't seen the

papers since then.

Mr. Erickson: Object to the exhibit because it

is the same as Exhibit 37, already in the record, and

it adds nothing to the proof. [889]

Mr. Sherwood: It is for the jury to determine

when these marks were put on there. That is our

position.

The Court: Well, I will admit it.

The Clerk : And 62.

The Court : Yes, 62. Do you want the whole

Mr. Sherwood: As one exhibit.

The Court: All right, 62 and 62-A, they will be

admitted.
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(Whereupon, said documents were admitted

in evidence as Defendants' Exhibits Nos. 62

and 62-A.)

Mr. Sherwood: I will offer at this time Identi-

fication 59.

Mr. Erickson: No objection.

The Court : It will be admitted, then.

(Whereupon, said document was admitted in

evidence as Defendants' Exhibit No. 59.)

Q. (By Mr. Sherwood) : Mrs. Bateman, Ex-

hibit 59 bears Wallace's signature and your own?

A. That's right.

Q. You testified to that yesterday, I believe?

A. I believe I did. [890]

Q. That is a waiver or so-called 872 that was

signed in 1948? A. That's right.

Q. Covering the 1945 year? A. Uh huh.

Mr. Sherwood : I would like to have a bundle of

checks marked next in order.

The Clerk: Defendants' Exhibit 63 for identi-

fication.

Mr. Sherwood: I am handing the Clerk two

more bundles of checks to be marked next in order

while I examine the witness.

Q. Identification 63, a bundle of checks, Mrs.

Bateman, do you recognize those checks?

A. I do.

Q. Will you look through them and see if they

are all signed by your husband or by yourself? I
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might shorten this up : You have examined these

checks, have you last night you, you and your hus-

band? A. Yes.

Q. And they do bear your husband's signature?

A. They do.

Q. What checks are these?

A. Checks for the 1945 account.

Q. 1945 account? A. That's right. [891]

Q. For the month of March?

A. That's right.

Q. That is true, is it not? A. Yes.

Mr. Sherwood: I will offer Exhibit for Identi-

fication 63. These are all the checks for March, 1945.

The Clerk: Defendants' Exhibits 64 and 65.

Mr. Erickson : May I ask some questions on voir

dire?

The Court: Yes.

Voir Dire Examination

By Mr. Erickson:

Q. Mrs. Bateman, there are some pencilled nota-

tions on these checks. Are those in your hand-

writing? A. No, they are not.

Q. Whose handwriting are they in?

A. They look like Isham's writing to me.

Q. Did you see Isham put writing on there?

A. No. In 1945, I don't believe I had the habit

of signing checks like that, or marking them.

Q. Now these checks went to Mr. Isham in 1950,

didn't they?
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A. For the second time, yes.

Q. He didn't see the checks before 1950, did he?

A. He certainly did. [892]

Q. When did he get the checks?

A. In 1946 when he was making out the 1945

income tax.

Q. These are expense checks?

A. I think most of them are, yes.

Mr. Erickson: We object as immaterial, because

we are not questioning the expense items in the

return.

Mr. Sherwood: We offered them for another

purpose, your Honor.

The Court: They will be admitted.

(Whereupon, said checks were admitted in

evidence as Defendants' Exhibit No. 63.)

Q. (By Mr. Sherwood : Showing you again De-

fendants ' Exhibit 63, Mrs. Bateman, I will ask you

if you will look on the lower left-hand corner of

each of those checks, the pencilled notations thereon,

and tell us, if you know, whose handwriting those

pencillings were made in?

The Court: Hasn't she examined them before

this morning?

Mr. Sherwood: Yes, she examined them last

night.

The Court: She should be in a position to say.

Q. (By Mr. Sherwood) : Did you examine each

one of those last night?

A. Yes I did. [893]
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Q. And your husband was present?

A. That's right.

Q. And can you tell the Court and jury who
made those pencillings on the checks'?

A. It looks like Mr. Isham's writing to me.

Q. Is it your husband's handwriting?

A. No.

Q. Is it your handwriting?

A. No, it isn't.

Q. Showing you Identification 64, you looked

at these checks last night, which purport to be all

the checks for the month of December, 1945, did

you? A. Yes, that's right.

Q. In the presence of your husband?

A. That's right.

Q. And they are the checks drawn on your

account for that month, the farm account?

A. That's right.

Q. Signed by your husband or yourself?

A. That's right.

Q. And, generally, in payment of farm expense,

is that right? A. That's right.

Q. On the lower left-hand corner of those checks

are pencillings? [894] A. That's right.

Q. In whose handwriting are those pencillings,

if you know?

A. I would say it was Isham's, other than this

last one here that is marked "fuel oil," that is my
writing.

Q. You marked "fuel oil" on the last one of the

checks which is in Identification 64?



vs. United States of America 831

(Testimony of Eliza Bateman.)

A. That's right.

Q. Other than that, the pencillings are not in

your husband's or your own handwriting?

A. That's right.

Mr. Sherwood: Offer 64.

Mr. Erickson: Object on the same grounds as 63.

The Court: It will be admitted.

(Whereupon, said checks were admitted in

evidence as Defendants' Exhibit No. 64.)

Q. (By Mr. Sherwood) : Showing you Identifi-

cation 63, which purports to be checks drawn on the

Wallace Bateman-Eliza Bateman farm account

The Clerk: That was admitted.

Mr. Sherwood: Yes.

The Court: 65, you have now.

The Clerk: I just handed him 65. 63 has been

admitted. [895]

Q. (By Mr. Sherwood) : 65 for identifica-

tion, purporting to be farm expense checks on the

Bateman account for the month of June—I guess

it is June—returned to the bank during the month
of August, 1945, I will ask you if you examined

those last night in the presence of your husband?

A. I did.

Q. And there are some pencilled notations on

the lower left-hand corner of those checks like the

other exhibits? A. That's right.

Q. In whose handwriting are those pencillings,

if you know?
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A. The same as the other checks, they are Mr.

Isham 's.

Q. Are they your husband's or yours or anyone

in your household ? A. No, they are not.

Q. Was there anyone else in your household who

did make any markings on those checks, to your

knowledge, on any of these that I have shown you

this morning'? A. No, they didn't.

Q. Or the bank statements?

A. No, they didn't.

Mr. Sherwood: Offer 65. [896]

Mr. Erickson: Objected to on the ground they

are expense items not being questioned.

The Court: It will be admitted.

(Whereupon, said checks were admitted in

evidence as Defendants' Exhibit No. 65.)

Q. (By Mr. Sherwood) : You and your husband

selected these three bundles of checks out of the 12

checks for the year 1945 on a random basis?

A. That's right.

The Court: You didn't mean the 12 checks, did

you?

Mr. Sherwood: Pardon?

The Court: I say, you didn't mean the 12

checks; you meant the 12 months?

Mr. Sherwood: Yes, the 12 months.

Q. One at the first of the year, one in the middle

of the year, and one at the end of the year?

A. That's right.
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Q. Are the other checks similar with pencilled

notations on them?

A. Yes, they are.

Q. And the other pencillings on the other checks

that are not offered are in whose handwriting, the

pencillings? A. Mr. Isham's. [897]

Q. Do they bear any pencillings by your hus-

band or yourself or any member of your house-

hold? A. They do not.

Q. Do you recall the approximate date in 1946

when these checks were delivered to Mr. Isham?

A. No.

Q. In preparation for the 1945 income tax re-

turn?

A. I couldn't say the date. It was sometime in

February, I believe.

Q. And your husband took them down?

A. That's right.

Q. Now when in 1950 did Mr. Isham obtain

possession of these checks and bank statements for

the second time?

A. Sometime in the summer, I wouldn't say

just what month.

Q. Sometime in the summer when Mr. Deschenes

was in Pasco or Kennewick?

A. Well, I really don't know whether they were

there or not.

Q. When was it in relation to the time you went

to the safety deposit box with Mr. Deschenes?

A. He had them before then, I believe.

Q. How long before then?
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A. Oh, possibly four or five months. It was back

in the summer when he got them. [898]

Q. I see. And was that when Mr. Misner had

them?

A. I really don't know anything about that.

Mr. Sherwood: I believe that is all from this

witness.

Cross-Examination

By Mr. Erickson:

Q. Now, Mrs. Bateman, in 1946, for the tax

year 1946, there is no question but what your hus-

band did bring certain records to Mr. Isham; that

is correct, isn't it? A. That's right.

Q. That would be in February or March, 1947 ?

A. No.

Q. Well, I mean for the tax year of 46, the

return would be made up in February ?

A. Yes.

Q. Or March, 1947, and he did bring certain

records at that time. But for the tax year 1945,

he brought nothing but a slip of paper, did he ?

A. No, I am sure he had the records. I

never

Q. How do you know that he had the records

in 1946, in February, 1946?

A. Who had them?

Q. Your husband had records?

A. I got them for him from upstairs in our

storeroom. [899]

Q. You went up to your storeroom and got cer-
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tain records, but you weren't keeping records

in A. No.

Q. 1945?

A. No, I wasn't keeping records. We had the

bank statements and all the cancelled checks and

all the invoices and all the statements for the 12

months.

Q. And you dug those all up and gave them to

your husband in February, 1946 ?

A. I didn't have to dig them up, all I had to

do was pick up a box.

Q. They were all kept in a box 1

A. That's right.

Q. Well, when you made the 1944 return, when

the 1944 return was prepared by Mr. Powell, did

you do the same thing?

A. I really don't remember much about that, I

don't know.

Q. Did you dig up records and books and can-

celled checks for Mr. Powell, too?

Mr. Sherwood: Object to that as being for the

prior year and immaterial.

The Court: Overrruled.

Q. (By Mr. Erickson) : What about that?

A. The 44? [900]

Q. Yes?

A. I really don't remember much about 44.

The boys were down helping Mr. Powell get them

straightened up for several evenings at his office.

Q. Well, did you get any cancelled checks, books
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and records out of the attic to give to your hus-

band to take to Mr. Powell ?

A. I really don't know whether they had them

or not.

Q. You didn't give them to him, did you?

A. Not that I remember.

Q. And your husband never kept them without

you, did he %

A. Oh, possibly, he could have found them if he

wanted them.

Mr. Erickson : That is all.

Redirect Examination

By Mr. Sherwood:

Q. You testified that 45 was the first year you

kept the books'? A. That's right.

Mr. Sherwood: That is all.

(Witness excused.)

Marie Bateman. [901]

MARIE BATEMAN
called as a witness on behalf of the defendants,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Sherwood:

Q. Your name, please?

A. Marie Bateman.
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Q. You will speak up loudly, please, Mrs. Bate-

man. A. Marie Bateman.

Q. So the jury at the lower end can hear you.

How old are you, Mrs. Bateman?

A. Forty-six.

Q. And your husband's age?

A. Forty-six.

Q. And when were you married?

A. In December, 1918.

Q. And where were you at that time?

A. Bremerton, "Washington.

Q. What educational background do you have?

A. High school.

Q. High school education. And your husband's,

if you know?

A. About the third or fourth grade.

Q. Mrs. Bateman, your husband worked in the

Bremerton Navy Yard while you were there ? [902]

A. That's right.

Q. At what wages?

A. Oh, that I couldn't say.

Q. Approximately how much per day?

A. Well, I think a mechanic's scale is about

$6.40, $7.00, something around that.

Q. And then from Bremerton, you went where?

A. To Kennewick.

Q. Where? A. Kennewick.

Q. And what did your husband do there ?

A. Oh, lived on a ranch and he worked for the

county.
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Q. Do you know what earnings he had while

working for the county ?

A. Oh, I suppose whatever mechanic's scale

was, I really wouldn't remember that.

Q. And did you have some earnings from the

farm? A. That's right.

Q. You can't nod your head, you have to an-

swer yes or no.

A. I said that's right.

Q. Then how long were you in Kennewick?

A. Two years.

Q. And then where did you go?

A. To Taft, California.

Q. And what did your husband do there? [903]

A. He worked for a garage for awhile and then

he worked for the Associated Oil Company.

Q. As an oil tooler? A. Mechanic.

Q. Or mechanic. What were his wages in Cali-

fornia ?

A. Well, at first he worked at a daily scale and

then he got a foreman's rating and he got around

between 250 and $300.00 a month.

Q. Was his home furnished for a time?

A. We bought a place there and then finally

when he got a foreman's rating, we was furnished

a car and a house.

Q. So later when he became foreman, he was

furnished a house and car? A. Yes, sir.

Q. And you sold your house that you were buy-

ing? A. Yes, sir.
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Q. Do you remember the realization on that sale,

how much you got for it 1

A. I really couldn't say right now.

Q. Approximately ?

A. Oh, I suppose around $2,000.00, something

like that.

Q. And your husband managed the finances

throughout your married career, has he*?

A. That's right.

Q. Have you had any considerable amount of

knowledge about [904] your family finances?

A. Well, no, he spent what he wanted to spend

and I spent what I wanted. There is never no

argument about it.

Q. Whenever you need money, he gives it to

you 1

? A. That's right.

Q. You haven't kept track of the bank accounts?

A. No.

Q. Now, Mrs. Bateman, how long were you at

Taft, California? A. From 1922 until 1929.

Q. In 1929 when you left Taft, California,

where did you go?

A. He went back to the Navy Yard in Bremer-

ton.

Q. Did he work there for a time?

A. About six months.

Q. At what wages ?

A. Well, I suppose about the same scale they

were paying, between six and a half and seven.

Q. From your understanding of the matter, was
your husband a skilled mechanic ?

A. That's right.
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Q. And then where did you go from Bremer-

ton? A. We came back to Kennewick.

Q. And remained in Kennewick thereafter?

A. That's right. [905]

Q. Continuously up to this time?

A. Yes.

Q. You will have to speak up. A. Yes, sir.

Q. And what did your husband do immediately

on returning to Kennewick?

A. Well, he worked for the county in the day-

time and helped on the ranch at night.

Q. What earnings did you have the first years

in Kennewick?

A. Well, practically just what he made in wages.

It wasn't too good a fruit crop, we just had cherries.

Q. For a time there, the farm activities were not

very lucrative? A. That's right.

Q. Now did your husband inherit some property

from his father?

A. Well, he got some money when the estate was

settled.

Q. And when did the father die?

A. Well, it must have been around 39 or some-

where—37, somewhere—I couldn't say.

Q. The boys helped the father there on a little

tract of land in Kennewick? A. That's right.

Q. Now, then, you began to acquire wheat lands,

as I understand it? [906] A. Yes, sir.

Q. Do you recall the first wheat land that was

acquired by the Bateman brothers ?
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A. I really couldn't say, it must have been some-

time in the late 30 's or early 40's.

Q. You didn't pay much attention to your hus-

band's business affairs, in fact, did you?

A. No, I never was a rancher, never interested

me too much.

Q. I see. But you do know that from time to

time they acquired parcels of wheat land?

A. Yes.

Q. And leased some wheat land?

A. Yes, sir.

Q. Will you tell the Court and jury what you

did with this wheat land? Did they bring it into

production for the first time ?

A. Well, they first leased some land and then

they finally bought some and brought that in and

leased some more and finally they got up to where

they are. They still have some leased land, some

that they own.

Q. They cleared the sage brush from large tracts

of land? A. Yes, sir.

Q. Did you know of the purchase of the hotel,

Mrs. Bateman, in 1944? [907]

A. Yes, I did. At that time, we leased some

land from Mrs. Clinton and they wanted to buy

that land because it tied in with some they owned,

and the only way she wanted to sell was if she

could sell the hotel and get rid of everything she

owned so she could leave here. So we decided to

buy the hotel.
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Q. And it was then, was it, that your husband

moved from the farm to town to run the hotel?

A. Yes, sir.

Q. In what month of 1944?

A. Oh, it must have been February, March,

somewhere in there.

Q. Now that hotel had how many rooms, if you

know?

A. I think about 56, somewhere in there, 54.

Q. And a restaurant and a tavern were operated

in connection with the hotel ? A. Yes, sir.

Q. Did you have anything whatsoever to do with

the operation of that hotel?

A. No, I didn't, outside of—we moved in town,

I think it was in 46, from the ranch and I worked

the desk at night from 5 to 12.

Q. In what year?

A. I think that was in 46 or '7.

Q. Did you at any time during 1944 or 1945

work in the [908] hotel, at the desk or otherwise?

A. I worked at the desk at night—no, not in

44 or '5, no.

Q. When was the first time you worked at the

desk in the hotel?

A. It was in the last part of 46 or 47.

Q. Where did you live up until that time?

A. Out on the ranch.

Q. And did your husband live there, too ?

A. Yes, sir.

Q. And when did you move from the ranch to

Kennewick ?
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A. We sold our place out there in 46 or 47 and

then we moved into an apartment in the hotel.

Q. About how frequently, if at all, were you in

the hotel up until that time ?

A. Very seldom. If I came to town, I might

drop in for a minute, but to be around there, I

never was.

Q. Did you know anything whatsoever about the

opening of the club in the basement of that hotel

in 1944?

A. Well, they had discussed it.

Q. You heard discussions about it?

A. I heard them discussing it and talking to my
husband about it, that they wanted a place to play

cards. But as far as really knowing what went on,

I don't.

Q. I see. And did you ever have any knowledge

that your [909] husband had any proprietary inter-

est in that club ?

A. No, my understanding was the only interest

he took was to protect his license. He has never

been a gambler; in fact, he has never played cards.

Q. And your husband has been a man of sober

habits? A. Yes, sir.

Q. Mrs. Bateman, did you ever go into the club

itself?

A. I went down there one Sunday afternoon for

curiosity to see what it looked like.

Q. When it was closed? A. Yes, sir.

Q. And describe it as of that Sunday afternoon.

If you can fix the date, do so.
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A. Well, I couldn't fix the date. It was a very

nice club. The floor was carpeted and had two

davenports and a couple of big chairs, couple of

smoking stands and magazine rack and nickelodeon,

some clot machines.

Q. Cigar counter?

A. Yes, a cigar counter, cigarettes and candy.

Q. Now, Mrs. Bateman, when did the hotel

burn down? A. In 48.

Q. And in May of that year?

A. Yes, sir.

Q. To what extent was it consumed by fire?

A. Well, practically destroyed, the interior. The

outside [910] part of it stood.

Q. Since that time, it was razed, it was torn

down? A. Yes, sir.

Q. How long after that was it torn down?

A. Well, they started right away to tear it down.

Q. And it has been replaced with a modern

office building? A. Yes, sir.

. Q. Which is owned by the Bateman brothers

and yourself? A. Yes, sir.

Q. The wives. Now do you know that the books

and records, in part, were destroyed in that fire?

Mr. Erickson: I think the leading has gone to

such a point

The Court : Yes, it is a leading question.

Q. (By Mr. Sherwood) : What was consumed

by the fire as to the books and records?

A. Well, I imagine everything was. The interior
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of the hotel was all burned out. I don't know how

anything could have been left unless it was some-

thing that wouldn't burn.

Q. Now, Mrs. Bateman, what, if anything, did

you have to do with the keeping of any of the

books and records for your husband, either on the

farm before you bought the [911] hotel or relating

to the hotel and tavern after you purchased it ?

A. Nothing at all.

Q. Did you ever make an entry of any kind in

any of the books and records of either the farm

record or the hotel and tavern record?

A. No, sir.

Q. Did you ever have the books and records in

your custody? A. No, sir.

Q. Or possession? A. No, sir.

Q. Were you familiar in any way with those

books and records? A. No, sir.

Mr. Sherwood : Let me see 46, 47 and 48, please.

(Documents to counsel.)

Q. Showing you Exhibits 46, 47 and 48, which

are, first, the checks to Mr. Hile, checks to Mr.

Goucher and the checks to the Treasury Depart-

ment, I will ask you to look at each of those checks

to see if you signed any one of them ?

A. This is my handwriting on this check, but

I didn't sign it.

Q. In other words, you made out one of these

checks ?
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First, complete those and be sure there are no

more. [912] A. No, that's all.

Q. So your handwriting doesn't appear at all on

Exhibits 46 and 48, but it does appear on Exhibit

47, the top check?

A. I made the check out, Mr. Bateman signed it.

Q. You made the check out to Wayne Goucher?

A. That's right.

Q. Ninety dollars, and dated it March 16, 1945?

A. That's right.

Q. That is in your handwriting?

A. That's right.

Q. And Mr. Bateman signed it?

A. That's right.

Q. Did you make out checks for your husband's

signature quite often? A. That's right.

Q. Why did you make out checks for your hus-

band?

A. Because he never wanted to make them out.

Q. Because he never wanted to make the checks

out? A. He couldn't spell correctly.

Q. Because of his spelling?

A. That's right.

Q. He usually had his employees make them out,

though, did he not? A. That's right. [913]

Q. To what extent would you make out checks

for your husband?

A. Well, if his bookkeeper wasn't there, he

wanted a check made out for something, I would

make it out for him.
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Q. Offhand, do you recall making out any other

checks of any kind relating to the hotel other than

the one I have shown you? A. No, I don't.

Q. You may have made out some, but they

would be very few? A. That's right.

Q. At the time that check was made out, would

you say that your husband was socially running

around with professional gamblers?

A. He never was a gambler.

Mr. Erickson: I submit the answer is not re-

sponsive.

The Court : Well, it is not

Mr. Sherwood : There are some implications here

I wanted to correct.

Q. Did you and your husband associate with

Mr. Hile and Mr. Goucher and Mr. Thompson and

Mr. Harry Tracy or any of those individuals?

A. No, sir.

Q. You had your own friends ?

A. That's right.

Q. Now throughout the time after your husband

returned [914] from California, did the Bateman
brothers conduct their affairs as a partnership?

A. Yes, sir.

Q. Did Charlie have any business on the side

of any kind that didn't relate to the partnership

after the return from California ?

A. You mean did he work other than on the

ranch or

Q. Well, did he get any income from any source
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that you know of that didn't relate to the partner-

ship after your return from California ?

A. Well, not that I can recall.

Q. Now when he worked for the county, did

that money go to him personally, or did it go to the

partnership ?

A. Well, it just depended on who needed it the

most.

Q. Explain to the Court and jury how they

divided their funds or how they treated their funds.

A. Well, Wallace had the family and we didn't,

and if there was money in the treasury and Wal-

lace needed it, they got it; if he didn't, we spent

it; and vice versa, if they had the money and we

didn't, why that was the way it was ran.

Q. There was a rather informal arrangement,

was there not? A. That's right.

Q. Was there, to your knowledge, ever any un-

derstanding as to how much each had drawn? [915]

A. No, I don't think there was any understand-

ing to that at all.

Q. It was an equal partnership, but they never

had an accounting? A. No, that's right.

Q. Did you ever see a financial statement that

the brothers rendered one to the other?

A. No, I never.

Q. Did you ever learn from Eliza Bateman,

Wallace's wife, what the arrangement was as to

the partnership? A. No, I didn't.

Q. Did you know what the farm income was of

any particular year?
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A. No, I can't say that I did.

Q. Did you know what the hotel and tavern

revenue was in, say, either of the years 1945 or

1946?

A. No, I never asked and I never saw the books.

And when I wanted money, I got it and spent it,

and there was never no question about it.

Q. Did anything ever come to your attention

that indicated to you that your husband was at-

tempting to evade income taxes?

A. No, definitely not. I was very surprised when

I heard it.

Q. Do you recall an incident when some liens

were filed [916] on the restaurant for some taxes

of the tenant? A. That's right,

Q. And Mr. Bateman paid those off, did he not?

A. That's right.

Mr. Erickson: I am going to object and move

that be stricken.

The Court: Yes, I will sustain the objection and

it will be stricken, the jury instructed to disregard

it.

Q. (By Mr. Sherwood) : To your knowledge,

was your husband a thrifty man ?

A. That's right.

Q. And Wallace? A. That's right.

Q. Steady workers?

A. They worked very hard for what they have

got.

Q. What, if anything, did you have to do with



850 Charles and Wallace Bateman

(Testimony of Marie Bateman.)

the preparation or the making out of the 1945

income tax return?

A. Nothing at all, only signing.

Q. And when you signed it, did you read it?

A. No, I didn't.

Q. Whom did you rely upon to properly prepare

that return? A. The tax man, Mr. Isham.

Q. And in 1946, would your answers be the

same? A. Yes, sir.

Q. Did you ever see your husband keeping any

set of books? [917] A. No, I didn't.

Q. From your knowledge of your husband,

would you believe that he could keep a set of books ?

A. I know he couldn't.

Q. Why do you say that?

A. He hasn't got the education to keep books.

Q. To what extent have you ever known your

husband to write letters?

A. Well, I have never known him to write a

letter.

Q. How did he correspond with his folks?

A. I did it for him.

Q. You would write the letter for him?

A. Yes, sir.

Q. Was that the practice throughout your mar-

ried life? A. Yes, sir.

Q. When, Mrs. Bateman, did you first learn

that there was any question concerning the 1945

income tax return that is involved in this case?

A. Well, I think it was when Mr. Olafson and

Mr. Williams started an investigation.
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Q. Did you sign a waiver with your husband

for the 1945 return, some paper about the return?

A. I don't remember, but I suppose I did.

Q. You don't remember that?

A. No. [918]

Mr. Sherwood: That is all.

Cross-Examination

By Mr. Erickson:

Q. Now, Mrs. Bateman, when did you leave

Taft, California? A. In 1929.

Q. And did you work at the hotel and tavern

in 1944? A. No, sir.

Q. You did no work in the hotel and tavern in

Kennewick, then?

A. No, sir, I was on the ranch.

Q. Do you remember that in January and Feb-

ruary of 1948 you kept the books in the hotel for

awhile? A. In 48, yes.

Q. You are a bookkeeper, then?

A. No, I wouldn't say I am.

Q. Well, you are able to keep books when you

have to?

A. I can keep them in a form that somebody

else can pick them up, but I am not a bookkeeper.

Q. And you have had training to keep books,

have you? A. No, sir.

Q. You just keep books for others. In emer-

gencies, then, you can do that?

A. I don't keep books.
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Q. Beg pardon? [919]

A. I don't keep books.

Q. But you did in 1948 for two months'?

A. I did for awhile when we first opened up the

tavern.

Q. Did you know anything about this currency

in the Pendleton bank when it was put there 1

A. I do now.

Q. Well, did you at the time 1

A. No, I didn't.

Q. And you didn't learn about that until this

investigation took place? A. That's right.

Q. I will ask you if it isn't a fact that this new

office building that you built there in Kennewick

cost about $300,000.00 and you kept the records

on the construction costs ?

Mr. Leavy: That is immaterial, unless counsel

wants to open up the whole phase. Then

The Court. Overruled. On direct, the matter

may be reopened.

Mr. Leavy: May the jury be excused so we can

clarify what the scope is, your Honor?

The Court: All right, the jury will step out.

(Whereupon, the following proceedings were

had out of the presence of the jury after their

retirement :)

The Court: What is the purpose of this, Mr.

Erickson? [920]

Mr. Erickson : Well, the purpose of it is to show

her knowledge of the business affairs of the hotel



vs. United States of America 853

(Testimony of Marie Bateman.)

and the corporation and the amounts of money that

they were spending in 1948.

Mr. Leavy : In what years ? That was my point.

Mr. Erickson: I think this construction took

place in 1948 or began thereabouts.

Mr. Leavy: 49, I believe. The point I was

raising was that if we are going to bring the new

Bateman Building in, perhaps late 48 and into 49,

we are opening then this whole 47 and 48 and 49

picture.

Mr. Erickson: No, it is to test her recollection

of what she knew about the keeping of the accounts

and the records at this time.

Mr. Leavy: 45 and 46? I would have no ob-

jection to testing her recollection as to 45 and 46.

The Court: If she did keep books and she kept

account of the business transactions of a period

within a few years after that, wouldn't that be

evidence that she knew about it during the

years

Mr. Leavy: He had brought that out, as I

understand it. She kept the books in the hotel.

The Court: Well, you might ask her what she

knew about this, if she did keep track of it, with-

out bringing out the amount that was spent there.

If you can get over [921] the point here that a

large amount of money was spent on this building,

then, of course, the other side would be permitted

to show where it came from and how it got there
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and it wasn't 45 and 46 income necessarily; is that

the point?

Mr. Leavy: That is the point I had in mind.

The Court: I think you should refrain from

showing what the amount was there. You can go

into the matter of her familiarity with the business

and what part she took in it in a later period.

All right, bring in the jury.

Mr. Leavy: Does the record show that counsel

said a $300,000.00 building or something? I think

it should be stricken if he did.

Mr. Erickson: Yes.

The Court : Yes, I think that is true.

Mr. Sherwood: There is no evidence of that. I

think that should be brought out.

(Whereupon, the following proceedings were

had in the presence of the jury:)

The Court: Gentlemen of the jury, you will dis-

regard any mention that was made here of the

amount the hotel cost. That will be stricken from

the record. I am trying to restrict this to the years

in question here, and I am doing that on both sides.

We don't want to be trying this case for several

weeks and going into all the transactions. [922]

Mr. Sherwood: Your Honor, I believe you used

the expression "hotel," instead of office building.

The Court: Well, I mis-spoke, then. What I

meant to say was the office building that was

erected in the site where the hotel burned down.

All right, proceed.
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Q. (By Mr. Erickson) : Did you keep records

of the construction of this office building in 1948

and 49, Mrs. Bateman?

A. Well, I wasn't the superintendent on the con-

struction building, I didn't have to keep books.

I took over the tavern after the building was com-

pleted.

Q. No, but did you keep the records of the con-

struction costs during the construction?

A. No, I didn't.

Q. Did you keep a record of the tavern after

the building was constructed?

A. That's right.

Q. Now in 1944 and 1945, isn't it a fact that the

Bateman brothers paid $60,000.00 for the hotel in

Kennewick and paid it in those two years?

A. I didn't just get you there?

Mr. Leavy: Would counsel separate the ques-

tion, first as to what they paid?

The Court: Yes, that seems to be a rather

double [923] question.

Q. (By Mr. Erickson): Isn't it a fact that

C. W. Bateman and Wallace Bateman paid $60,-

000.00 for the Hotel Kennewick?

A. That is a fact.

Q. And didn't they pay for it entirely in cash

in 1944 and 1945?

A. It seems to me like they got a loan and then

paid the loan off.

Q. They got a loan in 1944 and paid the loan in

full in 1945, didn't they?
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A. Well, I don't know just what that business

deal was myself as to figures in it.

Q. Well, according to your recollection, didn't

they pay the loan in full in 1945?

A. I suppose they did, if you have a record of it.

Q. Well, I am asking you.

The Court: No, the question is whether you re-

member it or not.

A. Well, I don't remember, I wasn't in the

dealings.

The Court: Whether you know about it, rather.

Q. (By Mr. Erickson) : Well, now, when you

were down in this club room on a Sunday, the

one time you were down there, did you see poker

equipment down there? [924]

A. I saw some tables down there.

Q. Poker tables'?

A. That I suppose they played cards on.

Mr. Erickson: That is all.

Redirect Examination

By Mr. Sherwood:

Q. Mrs. Bateman, this period you kept the

books for the tavern was in what year?

A. 48.

Q. 1948? A. And part of 49, I believe.

Q. That was after the fire had consumed the

hotel?

A. That was after we built the new building and

started the new tavern, which I imagine
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Q. Why did you take over the duties there at

the tavern when the new building went up?

A. Well, because I just felt like I wanted to

have the say of it.

Q. You what %

A. I just wanted to have the say of it and see

how it was run.

Q. You wanted to have more of a part in your

husband's business? A. That's right. [925]

Mr. Sherwood: That is all.

The Court: Any other questions'?

Mr. Erickson : No, that is all.

The Court: That will be all, then, Mrs. Bate-

man.

(Witness excused.)

Mr. Sherwood: Wallace Bateman.

WALLACE BATEMAN
one of the defendants herein, called as a witness

on his own behalf, being first duly sworn, testified

as follows

:

Direct Examination

By Mr. Sherwood:

Q. Your name, please %

A. Wallace Bateman.

Q. Where do you live, Wallace?

A. Kennewick, Washington.

Q. How long have you resided in Kennewick,

Washington %
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A. I came there in, I believe it was the 23rd

of June, 1921.

Q. From what place did you come there 1

?

A. From Parsons, Kansas.

Q. When were you married?

A. I believe it was in the fall of 1919, I'm not

right sure. [926]

Q. And what does your family now consist?

A. Wife and two boys.

Q. Are your boys in Kennewick?

A. They are right here.

Q. They are in the courtroom?

A. They live in Kennewick.

Mr. Sherwood: Will you boys stand?

(Two individuals stood in the rear of the

courtroom.)

Q. Those are your boys?

A. That's right.

Q. Do they farm with you?

A. That's right.

Q. Now, Wallace, what was your first work

after you left school?

A. Well, my first work after, we farmed, helped

our father. Then when we went to Nevada, Mis-

souri, then I worked around helping truck gardners

and anything that I could get to do around there.

Q. How far did you go to school?

A. I think it was third grade.

Q. And did you ultimately become a mechanic?
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A. Well, I was during World War I, I went as

a helper, an apprentice.

Q. Where % [927] A. At Parsons, Kansas.

Q. Did you become a journeyman mechanic

ultimately ?

A. No, before I got out of my time, they had

laid off from the end of World War I and cut

down and I got laid off in that, which I lacked

around six months, I imagine, to being out of my
time.

Q. When you came to Kennewick, what did you

first do there? What did you first do when you

arrived in Kennewick?

A. Well, I went to work for Mr. Rinehart as

a plaster helper.

Q. Plasterer's helper? A. That's right.

Q. And then what did you do?

A. Well, then, I traded Mr. Olafson out for a

partner, with my brother, on a 10-acre tract of

land.

Q. Mr. Olson? A. That's right.

Q. O-1-s-o-n. You bought on contract, I be-

lieve, Mr. Olson's half interest in a 10-acre tract

that your brother, Charles, owned a half interest in ?

A. Well, the way it was, I traded him a car

and I believe I give him $275.00 in cash and I

was to consume a $700.00 mortgage of his on the

behalf of this 10-acre tract.

Q. You assumed part of the mortgage indebted-

ness? [928]

A. That's right.

Q. Then did you farm that tract ? A. Yes.
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Q. Was Charlie there then? A. Yes.

Q. And when did Charlie leave Kennewick?

A. Oh, he must have left down there in 22 or

23. I can't recollect.

Q. He was gone a number of years'?

A. Well, yes, he came back.

Q. And you continued to farm the tract?

A. That's right.

Q. Did you account to him for any of the income

from the farm during that period?

A. No, for we had a verbal agreement that they

wasn't enough income off of the farm to keep us

both there and work was slacking down around

there, so he decided that he would go to California

and work a few years. So we just made a verbal

agreement, he would go that way and I would

stay on the farm.

Q. And did that agreement allow Mr. Charles

Bateman to retain his wages as his own?

A. Oh, yes, I didn't want any of his and he

didn't want any of mine, that's right.

Q. But he still owned his undivided half inter-

est in the [929] farm? A. That's right.

Q. Now, Mr. Bateman, upon Charles' return

from California, did you resume your partnership

operation? A. That's right.

Q. Did you acquire more land?

A. What?

Q. Did you get some more land? A. Yes.

Q. And what land did you first obtain after his

return ?
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A. Before he came back from up there, or from

California, we bought a piece of ground off of the

bank. I think the bank had foreclosed on a fellow

named Mike Steuber, a 10-acre tract.

Q. A 10-acre tract? A. Uh huh.

Q. You commenced to operate that 10-acre tract,

as well as your first 10-acre tract, the Olson tract?

A. I did. And we got some trees and started

setting out a little orchard.

Q. What was your next land acquisition?

A. Well, we acquired 160 acres of land off of

the county.

Q. Do you remember when that was ?

A. Well, I think it was in 23 when we finished

paying for it. [930]

Q. And then just tell in sequence, if you can,

what tracts of land you thereafter acquired?

A. Well, when we got that—I believe before

that that we bought this piece of land—we got a

Section 36, we leased from the state, in sage brush,

and we had taken the brush off of it.

Q. And what did you sow that to when it pro-

duced its first crop? A. Wheat.

Q. And you have cropped that to wheat since

that time?

A. That's right, and we still have a lease on it.

Q. Do you own that section or you lease it from

the state?

A. No, we lease it from the school.

Q. It is school land? A. Yes.

Q. And what other land have you acquired?
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A. Well, we then went and bought a piece of

land off of the Coffrnan Sheep Company.

Q. How much was that in acreage?

A. Well, it is something over 400 acres.

Q. And was that wheat land ? A. Yes.

Q. Did you break it in for wheat production the

first time?

A. That piece of land several years ago was in

wheat and [931] then they would let it go back to

brush wood and cheat grass.

Q. And you broke it in for the second time, then,

after it had been out of production for a number

of years'? A. That's right.

Q. Now what was your next land acquisition?

A. Well, then we leased a piece of land off of

Marian Garry out of Seattle.

Q. How many acres?

A. Well, that was around, I imagine, 700 acres,

maybe a little more.

Q. You acquired this land on a crop-share basis ?

A. Yes.

Q. In some instances, at least? A. Yes.

Q. Unless you got a crop, you didn't have to

pay, isn't that it? A. That's right.

Q. And was this light-producing land?

A. Well, higher up on the hill you get the

heavier-producing land you got.

Q. Now you kept acquiring land in this fashion

until 1945? A. That's right.

Q. About how much did you have in 1945, Wal-

lace I A. In 1945, how much ? [932]
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Q. Say, January 1, 1945, at that time, what land

did you have? A. Well, we had

Q. Owned or leased, that is?

A. Well, we kept picking this stuff up from 45.

Q. Are you able to state how many acres you

owned in 1945? A. In 45?

Q. Yes?

A. Well, I think it would be—2,700 acres off of

4,100, would be what? That would be about 18 or

1,900 acres, I would say, something like that.

Q. And you leased the additional land that you

mentioned?

A. At that time we leased it ; then we bought it.

Q. Bought it afterwards?

A. Uh huh, we bought it in this Government

McNary Dam, where they come along the river

and taken the land from the river, and we invested

it back.

Q. They took away some of your land in con-

nection with the McNary Dam condemnation cases?

A. Yes, they taken all of our irrigation and my
home and then the island that we improved, and

stuff like that.

Q. And then you received how much money from

the Government for that land?

Mr. Erickson: To which we object as immaterial.

The Court: When was that? [933]

Q. (By Mr. Sherwood) : In what year was it,

Wallace?

A. Well, it would be—I believe it would be 50

or 51 when they started.
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The Court: I will sustain the objection.

Q. (By Mr. Sherwood) : In 1945, you had these

orchard tracts, did you 1

? A. Yes.

Q. Now, Mr. Bateman, to what extent did you

keep records on the farm?

A. That I kept records on the farm?

Q. Yes, how did you keep your farm records,

say, as of January 1, 1945? Prior to January 1,

1945?

A. Well, I just take—when the receipts would

come in, I would just look at them and see if they

was my stuff that I bought.

Q. That is, on your purchases, why you would

get statements and invoices? A. Yes.

Q. And how did you keep your records of re-

ceipts and expenses? A. Well

Q. By checks ?

A. By checks, so I would have the checks and

check stubs.

Q. Did you keep a set of books, that is what

I am getting [934] at?

A. Well, the Misses jotted it down. I don't

think you could call it a set of books.

Q. Now in 1945, why she opened a book which

I will show you, according to her testimony, Exhibit

61. Were you familiar with this book?

A. Oh, well, that is her book all right.

Q. You will have to speak up loudly.

A. I say, that is her book.

Q. That is her book? A. Yes.
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Q. Is that entirely in her handwriting, to the

best of your knowledge ?

A. Well, I would say it is.

Q. You have looked it over during this trial

with us, haven't you? A. Uh huh.

Q. Is that right, Wallace ?

A. I would say yes, sir, that is her handwriting.

Q. That is her handwriting?

A. Yes.

Q. And for what purpose did she keep this

book, if you know?

A. Well, to have a record for income tax.

Q. Now Mr. Powell, the attorney in Kennewick,

made out [935] your 1944 return?

A. That's right.

Q. And I will ask you if at the beginning of

1946, at the close of the 1945 tax year, if you made

any arrangements for the employment of a tax

consultant ?

A. I was looking around for a fellow and I

run on to this Paul Doering and I asked—telling

him about that I was looking for a fellow to do

my tax work.

Q. Paul Doering was the man who testified here,

the farmer? A. That's right.

Q. Who is Paul Doering?

A. Well, he is a farmer up on the highlands

there.

Q. And did you get Mr. Isham's name from

Mr. Doering? A. Yes, he gave me his name.
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Q. Why was it necessary for you to employ a

new tax consultant for the 1945 return?

A. Well, Charlie Powell, he is just—he was just

getting out of the tax business. The fact of it, he

didn't go into—he started this here tax of just

helping out a few. We went in there and in 44

he agreed to help us on that year.

Q. Now when was your first audience with Mr.

Isham ?

A. Well, just shortly after. I couldn't say that

I went down there the same day that I was talk-

ing to Mr. [936] Doering, but it was just a short

time after that.

Q. And what conversation did you have with

Mr. Isham on that occasion?

A. I went down there the first time and he

wasn't home.

Q. He wasn't home?

A. I was told he was away, he would be back in

three or four days. So the fourth day, I went back.

Q. Did you have a talk with him on that second

time you went to his home? A. I did.

Q. And what conversation took place?

A. I told him that he was recommended to me
by Paul Doering as a tax man and I come down to

see if I could get him to do my tax work. I was

also looking for somebody to keep my books on the

farm.

Q. And what did he say ?

A. Well, he was glad to get the job on account

of he was trying to get a bunch of farmers lined



vs. United States of America 867

(Testimony of Wallace Bateman.)

up to keep books for them, which he had a Blair

and an Owens at that time.

Q. And what further conversation did you have?

A. And I told him that I had my stuff out in

the car, and I goes out and gets it and brings it in.

Q. What did you get out of the car, your stuff,

as you say? [937]

A. Well, I got the 45 tax—or the 45 box.

Q. The 45 box? A. Yes.

Q. Describe the contents of the 45 box.

A. Well, it is just each month as the Misses

would take this down on her records. Then the

end of the month, she would take and roll them up.

Q. Roll what up, Wallace?

A. The receipts, the checks and wherever we

would charge anything, and the statements that we

would get sent out to us.

Q. So we will understand that exactly, what did

each of these monthly bundles contain?

A. Well, wherever I charged anything, and prac-

tically everything was charged a month at a time,

on my stuff that I bought, see, like

Q. Grange Supply, for instance ?

A. Grange Supply and Farmers Exchange and

implements, or the International or implements, or

just any place that they would be charged up.

Q. Then there would be statements and in-

voices, would there, in each bundle?

A. That's right.

Q. And the checks and the bank statement?

A. Yes, they would. [938]
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Q. And how were they fastened together?

A. Well, at that— when we first started, then

they was delivering the papers and they had rub-

bers aronnd the paper and we would take these off

the morning paper and just keep putting them on

the ink well.

Q. A rubber band?

A. That's right. And she used them until the

papers quit using them and then she started put-

ting strings around them.

Q. Now did you take Mr. Isham from your car

that day those bundles for the 12 months of 1945

1

A. Well, I think it was a little more than 12

months, if I remember right, because I think she

had one month of 44 in there.

Q. One month in 44? A. That's right.

Q. And all 12 months in 45?

A. That's right.

Q. And did you take any of the 46 bundles at

that time? A. No, I don't think so.

Q. What day was that, would you say?

A. Well, it was in February of 46.

Q. 1946? A. 46.

Q. February. What else did you have in your

car that you [939] delivered to Mr. Isham that

day? What other records, if any, did you have in

the box that you mentioned ?

A. Well, I had my 45 's in the box.

Q. Your 45 's. I mean besides your checks and

invoices and statements and bank statements, were

there any other books and records in your box ?
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A. Well, I had the book that my Misses kept.

Q. What book was that?

A. Well, I don't know, I imagine I would call

it the farm book.

Q. The farm book. Was that the book which I

have shown you here that you have just seen?

A. That is the book right there (indicating).

Q. This one? A. Yes, sir.

Q. You are sure this is the book?

A. That is the book right there.

Q. And anything else besides the book, which is

Exhibit 61, and the bank statements and checks

and invoices and statements in the box? Was there

anything else? A. Say that again.

Q. Was there anything else in this box that you

delivered to Mr. Isham in February, 1946, in addi-

tion to Exhibit 61, this book, the checks and bank

statements, the invoices and charge slips? [940]

A. Why, no, not that I know of.

Q. You think that was all of it?

A. That was all of it.

Q. And did you take it into the house from your

car? A. I did.

Q. And where did you leave it?

A. Set it right on his desk.

Q. What conversation did you have, if any, with

Mr. Isham?

A. I told him I wanted—I wanted him to make
this tax out, and we talked and made agreement

that he was to keep my books.



870 Charles and Wallace Bateman

(Testimony of Wallace Bateman.)

Q. What agreement did yon arrive at with him

relative to the keeping of your books?

A. Well, he said that he would keep my books

and make out my tax; that if he kept the books,

why the end of the year he would just have the tax

right there, he would know just—there wouldn't be

much figuring to it.

Q. And did you make any arrangement with

him as to what he would receive as compensation

for that service?

A. He made his own price—$20.00 a month.

Q. Did you pay him something at that time?

A. I paid him $20.00 to make out my papers, my
first papers. I didn't pay him nothing on the '46,

that is, so much a month.

Q. Now did you pay him monthly thereafter the

$20.00? [941]

A. Well, I paid him—I couldn't say I paid him

monthly; maybe it would go two or three months.

There was nothing, I would say, right to pay him

right on the end of the month. I wouldn't doubt

but whether there would be sometimes two months

or three months before he would ask for any money.

Q. I see. But did you take these statements and

invoices and bank statements and checks in each

month after that?

A. I have taken them in each month after that

up until about harvest time.

Q. Why didn't you continue to take the state-

ments in after harvest time or about harvest time?
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A. Well, I asked Mr. Isham, I said, "We are

going into harvest and if I don't get this right down

after the first of the month." He says, "That is all

right." He said, "You can bring them the first

month or the second, that don't make no difference,

I will work them right in."

Q. After harvest? A. After harvest.

Q. How long did your harvest take that year, do

you remember?

A. Oh, harvest usually takes about around 35,

40 days.

Q. Now did your boys work in harvest in 1945

and 1946? [942] A. Yes, that's right.

Q. Your sons? A. That's right.

Q. And their wives?

A. Well, their wives don't work in the harvest

field.

Q. Well, I mean, did they work for wages at

all on the farm, the wives? A. No.

Q. Just the boys? A. Just the boys.

Q. After harvest, did you take some more rec-

ords in to Mr. Isham? A. Sure.

Q. What records?

A. The monthly record that my Misses prepared

for me to take down.

Q. The same form that you have testified to?

A. Right.

Q. Did that continue throughout the year 1946?

A. That has continued right on straight through.

Q. Right on straight through?

A. That's right.
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Q. Now, Mr. Bateman, when did you go to see

Mr. Isham again about your 1945 income tax return

after you left the box of books and records, the

box that you said you [943] left there?

A. Well, he told me when to come back.

Q. Did you come back when he told you to come

back? A. That's right.

Q. Now up to that time, had you talked to

Charlie Bateman about Isham? A. I did.

Q. When did you first talk to Charles Bateman

about the employment of Isham?

A. After I had saw him.

Q. After you had made this deal with him to

keep the books? A. That's right.

Q. And do you know whether Charles Bateman

took the hotel and tavern records out to him?

A. Well, he was doing—he was doing the work

for the hotel and tavern.

Q. Did you ever go with Charles Bateman to

Isham 's office in connection with the 1945 return?

A. No.

Q. You were always there separately?

A. That's right.

Q. Was that true of the day that the returns

were signed?

A. We signed them separately, we wasn't there

together.

Q. You signed them separately?

A. We wasn't there together, that's right. [944]

Q. Did Mr. Isham ever suggest to you that you

two boys get together with him to go over the hotel
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and the farm together! A. Not one time.

Q. Did you have any knowledge of the hotel and

tavern income or expenses?

A. Get that again, please?

Q. Did you have any information at that time

about the income or expenses of the hotel and

tavern ?

A. I didn't get it through my deep skull?

Q. Did you have any knowledge, did you know

anything about the income or expense at the hotel?

A. Oh, no, huh uh.

Q. Did you have anything to do with the keep-

ing of the books or records down there?

A. No, sir.

Q. You will have to speak up, Wallace.

A. No, sir, no.

Q. The court reporter can't get the nods. Did

Charles have anything to do with the farm expense

or income? A. No, no, sir.

Q. When did he cease to have any connection

with the farm operation there?

A. When he taken over the hotel.

Q. What year was that? [945]

A. Well, it would be '44, I guess, when we
bought that hotel.

Q. 1944? A. Uh-huh, that's right.

Q. Do you know when Charles and Marie moved
to town?

A. They stayed out there on the ranch for a

couple of years or so before they sold out and

moved in.
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Q. They sold a home out there on the farm?

A. Yes. When he—oh, maybe not.

Q. Well, what were you going to say?

A. Well, 1 wanted to bring this out: When we

then built a home on this 10-acre tract that they

lived in that we bought from the bank, when we

bought the hotel and they moved into town, why
they didn't want to lease the place out, so Charlie

and me made an agreement with each other that

he would give me a deed to his part of this place

and I would give him a deed to his 10 acres, so

that gave him a chance to sell his place out.

Q. So you each at that time took a 10-acre tract

with a house on it? A. Yes.

Q. And then Charlie sold his in what year ?

A. Well, he sold it just about the time they

moved to town.

Q. Sometime in '46 or '7? [946]

A. I would say '46 or '7.

Q. Now, Mr. Bateman, how frequently would

you go to the hotel after you bought it in 1944?

A. Oh, not so often.

Q. Did you ever look at the books or the tavern

records ?

A. Well, it wouldn't have done me any good to

look at them?

Q. Why?
A. Well, I wouldn't know what they meant.

Q. You were not familiar with books and rec-

ords of that kind? A. No, sir.
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Q. Now, Mr. Bateman, did you ever see a set of

books down at the hotel or tavern?

A. I have been in there talking to my brother

in the office and I have saw the girl working on

books.

Q. What girl? A. Jessie Kinney.

Q. And would that be true of 1945 and 1946?

A. That would be right.

Q. And will you describe those books and rec-

ords?

A. Well, the ones that I saw her working on

was kind of a book about when it was opened, about

so-so (indicating).

Q. A hard-backed book?

A. Yes. I would say that is the one that I saw,

she was [947] working on that.

Q. Did you ever look into the books?

A. No.

Q. Did you ever ask Charles about how things

were going down there?

A. No, I figured that was his down there. It

was up to him to run it.

Q. Now what happened, Wallace, when you ran

out of money on the farm?

A. Well, I just go down and pull his leg for a

little.

Q. Would he give you a check?

A. Uh-huh.

Q. And what happened when Charlie ran out of

money at the hotel? Would you give him a check?

A. That's right.
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Q. And was any record that you know of kept

of those transactions between you brothers?

A. Well, not as I know of, outside of just the

checks to the bank.

Q. The bank checks'? A. Yes.

Q. And you tried to keep a bank record of that,

did you? A. That's right.

The Court: It is time for the recess. I have

another matter to take up in chambers, so I will

recess for 15 [948] minutes.

(Whereupon, a short recess was taken.)

Q. (By Mr. Sherwood) : Mr. Bateman, were

any records of any kind that related to the hotel

and tavern kept at the farm? A. No, sir.

Q. Were any records of any kind of the farm

kept at the hotel? A. No, sir.

Q. Showing you Exhibit 58, three checks to the

Collector of Internal Revenue, I will ask you if

you signed the first check?

A. That is my name.

Q. That is your handwriting?

A. Yes, sir.

Q. And the second? A. Yes, that is.

Q. And your brother the third?

A. That is Charlie's writing.

Q. Now do you know what checks those are?

A. Well, this is

Q. Speak up loudly.

A. This is the Collector of Internal Revenue.

Q. Do you know what for?
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A. Well, I imagine for taxes. [949]

Q. You imagine for taxes? A. Uh-huh.

Q. Now if I told you those are your estimates

for the year 1945, would you believe that is what

those checks were for? Looking at the dates?

A. Well, I would say that they would have to

be an estimate.

Q. Estimated tax? A. Yes.

Q. You recall, do you, the making of an esti-

mated tax for 1945? A. For 1945?

Q. For the year 1945? Well, I will put it an-

other way: Do you recall, Wallace, making any

advance payments on your 1945 tax?

A. Well, I think we made advance payment

on it.

Q. You think you did? A. I think so.

Q. Could you tell whether these are the checks

with which you made those advance payments?

Look at them carefully. If I said that those were

the checks for the advance payments for 1945,

would you believe that that is true?

The Court: I don't believe that that is a proper

way to interrogate a witness, Mr. Sherwood. [950]

Mr. Sherwood: I know it isn't.

The Court: Let him say, if he knows. If he

doesn't know, he can say that. What was your

answer ?

A. I would say that they were.

The Court: All right, go ahead.

Q. (By Mr. Sherwood) : Now, Mr. Bateman,

what portion of these checks did you make out in

your handwriting?
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A. Well, I didn't make out any, only signed my
name.

Q. Just signed your name. Do you know in

whose handwriting the checks are made out?

A. Well, I don't know.

Q. Do you know who made those checks out for

your signature?

A. Well, I can't say, I am not judge of hand-

writing.

Q. You don't know who made them out; all you

know is you signed them?

A. That's right. The only thing I know is my
own name.

Q. Do you recall making advance payments on

your income tax for the 1946 tax year?

A. Yes.

Q. Do you know how much you paid out?

A. No, I don't know how much.

Q. All you know is you made some advance pay-

ments for 1946? A. Yes. [951]

Q. And at whose request did you make those

advance payments? A. Whose request?

Q. Yes, who suggested you make the advance

payments for 1946? A. Well, Mr. Isham.

Q. Mr. Isham? A. Uh-huh.

Q. Did you pay whatever amount he suggested

you pay? A. That's right.

Q. When you made those estimates, did you

intend to pay all of the 1945 and 1946 taxes that

would be finally determined on the basis of your

returns ?
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A. That would be paying your 1945, wouldn't

you?

Q. In 1946, you would pay your '45, wouldn't

you ? A. Right.

Q. Now when you made these advance payments

on your taxes in 1945 and 1946, did you intend to

pay all of the taxes that would be found due in

those two years?

A. Well, I would pay all that I had in 1945.

Q. And in 1946?

A. Well, you couldn't pay all of 1946 on account

you hadn't run the year.

Q. Well, I know, but I am—what I am getting

at, did you intend to pay? [952]

The Court: That is two questions for about two

years at once, but you are to consider them sepa-

rately. He is asking whether you intended to pay

your taxes or not.

Q. (By Mr. Sherwood) : Did you intend to pay

your tax? A. Why, sure.

Mr. Sherwood: I would like to have this bundle

of checks marked.

The Clerk: Defendants' Exhibit 66.

Q. (By Mr. Sherwood) : Showing you Exhibit

49, does this card bear your signature and your

wife's? A. Yes, it does.

Q. That is the Wallace and Eliza Bateman ac-

count, First National Bank, Walla Walla?

A. That's right.

Q. Now you opened that account on April 12,

1946? A. 4/12.
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Q. 4/12/46? A. Yes.

Q. And you made these deposits, did you, Wal-

lace, the two slips that are attached to Exhibit 49?

Look at those two deposit slips. Do you remember

making those two deposits? A. Yes. [953]

Q. Why did you open that account in the Walla

Walla bank, Wallace?

A. I don't really know why unless there was just

too many Batemans around Kennewick.

Q. You had no purpose in concealing that

money? A. Absolutely not.

Q. And is your true name Wallace Bateman?

A. That's right.

Q. And your wife's name Eliza Bateman?

A. Eliza.

Q. Your address at that time was Route 2,

Kennewick ?

A. Route 2, Kennewick, and River Road.

Q. Now those deposits were made in 1946?

A. That's right.

Q. Showing you Exhibit 66 for Identification, do

those checks all bear your signature or your wife's,

one or the other ? A. They are all mine.

Q. They are all your signature?

A. That is, down below, the signature on the

check.

Q. Who made out these checks, Wallace, that

you signed? Do you know in whose handwriting

those are made out? A. Mr. Isham's.

Q. Mr. Isham's? A. Yes. [954]
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Q. Did you fix the amounts of those checks or

did Mr. Isham? A. Mr. Isham.

Q. Mr. Isham. Did you rely upon Mr. Isham to

accurately indicate to you the amount to go into

these checks which comprise Identification 661

A. Leaving it up to him.

Mr. Sherwood: I will offer Identification 66.

Mr. Erickson: No objection.

The Court: 66 will be admitted.

(Whereupon, said checks were admitted in

evidence as Defendants' Exhibit No. 66.)

Mr. Sherwood: I would like permission to read

to the jury just the substance of these checks.

The Court: All right.

Mr. Sherwood: The first check in Exhibit 66,

March 9, 1946, Collector of Internal Revenue,

$255.80;

June 27, 1946, Collector of Internal Revenue,

$255.80;

September 3, 1946, Collector of Internal Revenue,

$383.70;

September 3, 1946, Collector of Internal Revenue,

$383.70.

Q. Showing you Exhibit 6, Mr. Bateman, I will

ask you if [955] that bears your signature, that

1946 return? A. It does.

Q. You got to yell it out. A. It does.

Q. That bears your signature?

A. That's right.

Q. Who prepared that return?

A. Well, this would be Don Isham.
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Q. Don Isham. That is the 1946 return?

A. 1946.

Q. Wallace Bateman, that is your personal re-

turn? A. That is my personal.

Q. To the best of your knowledge and belief at

the time you signed that, did you believe it to be a

true and accurate reflection of your taxes due for

that year?

A. Well, I figured that that was all there was

to it.

Q. Now I notice that it shows, Exhibit 6, a

balance of tax due of $187.40 down there (indicat-

ing). A. Uh-huh.

Q. Do you recall that you paid some tax at that

time in that amount?

A. Paid a little dab of tax.

Q. You paid some tax? A. Uh-huh.

Q. Did you pay the amount that Mr. Isham

suggested be paid? [956] A. That's right.

Q. Now, Mr. Bateman, when you went out to

sign the tax return for the 1945 year in March,

1946, did Mrs. Eliza Bateman, your wife, accom-

pany you? A. No.

Q. Tell what happened when you signed the re-

turn, that is, the 1945 return. A. In 46 ?

Q. Yes, for the 1945 year.

A. Well, when I went in, I just signed them

and that is about all there was to it.

Q. How did your wife get her signature on

them, or did she sign them?

A. Well, I don't know whether she signed them

or not, to tell you the truth about it.
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Q. And if she signed them, she signed them not

in your presence? A. That's right.

Q. And about Charles and his wife, did they

sign them in your presence ?

A. No, huh-uh. No.

Q. Was there any consultation between Mr.

Isham and you and Charlie together when you were

all together about that 1945 return?

A. Say that again. [957]

Q. Was there any talk between you and Charles

and Isham when you all got together to make up

the 1945 return? Were you ever together, all three

of you? A. We was never together.

Q. Never together? A. No.

Q. Did Mr. Isham ever suggest you get together ?

A. No, sir, never did.

Q. Now what conversation did you have with

Charles about employing Isham?

A. Well, it wasn't much talk about it. I just

told him that I had hired Mr. Isham, and then he

went down and what he had to say to him, I don't

know.

Q. I see. When you went down and signed the

1946 return, tell what happened. A. 1946?

Q. That would be in the spring of '47.

A. Well, that was just an estimate, wasn't it,

wouldn't it be?

Q. No, I am talking about the final return, which

is Exhibit 6, the paper I have just shown you. Did

you sign it? A. Sure.

Q. Well, tell what happened when you signed it.
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A. Well, there wasn't very much said at all,

outside I [958] signed it and I asked him how much
I owed him and he said about $20.00.

Q. Did you pay Isham?

A. I give him a $20.00 bill.

Q. Was that true also in 1946, did you pay him ?

A. That's right.

Q. How much? A. Give him $20.00.

Q. Now did you pay Mr. Isham other sums, or

did you rely on Charles to pay him for the services ?

A. Well, that would be up to Charlie on that

part.

Q. Do you know whether Charlie paid him

some, too?

Mr. Erickson: Now to which we object. He
wouldn't know.

Q. (By Mr. Sherwood): If you don't know,

you can't say you heard he did or something.

A. I don't know whether he did or not.

The Court: Sustain the objection, he doesn't

know.

Q. (By Mr. Sherwood) : Showing you Exhibit

2, I will ask you if that bears your signature ? That

is the partnership return for 1945.

A. That is it.

Q. That is your signature? [959]

A. That's right.

Q. And also Exhibit 5, does that bear your

signature? A. That's right.

Q. At the time you signed these documents, were

you in the presence of Donald Isham?
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A. Right.

Q. And what discussion took place when you

signed those returns, 2 and 5? A. For '45?

Q. The Exhibit 2 was for 1945, I will first ask

you about that. That is the partnership return.

Was that signed at the same time you signed your

individual return? A. Yes, yes.

Q. Did you go over it with Mr. Isham?

A. No.

Q. You just relied on him to have it accurate?

A. That's right.

Q. Was that same situation true in 1946?

A. That's right, that is the way it has always

been.

Q. Was that same thing true when you signed

Mr. Powell's return in 1945?

A. That's right.

Q. Now, Wallace, did you at any time entertain

an intent to evade or attempt to evade payment of

income taxes to the Federal Government for either

of those years or [960] any other year?

A. I never did try to beat the Government or

anybody else.

Mr. Sherwood: That is all. Oh, I had one more

question

:

Q. When did you first learn that the Govern-

ment had drawn into question your 1945 or 1946

tax returns; that they questioned them?

A. Well, it was in 1950, I believe it was.

Q. And following that time, what efforts have

you and your brother made to provide the Govern-
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ment with full information from which your tax

liability may be ascertained?

A. Well, I don't see how a person could co-oper-

ate any better with anybody than we have tried to.

Q. Did you become aware at any time that

Charles entertained any idea to evade any income

taxes ?

A. Oh, I don't think that he would.

Q. You don't believe that, do you?

A. I don't believe that.

Q. Now about this club, Wallace, to what extent

did you go in the club?

A. Well, I would say that I have been in that

club probably in the whole time it was operating

maybe 8, 10, 12 times.

Q. Why would you go there, Wallace? [961]

A. Oh, just to be down there nosing around,

happen to be in there and go downstairs.

Q. Did you ever participate in the games?

A. No, huh-uh.

Q. Did Charles, to your knowledge?

A. No, neither one of us was gamblers.

Q. Did you ever associate with these so-called

professional gamblers, Thompson and Harry Tracy,

Goucher and Hile?

A. I don't know—I knew, I got acquainted with

Thompson and Hile. I never associated with them.

Q. How did you get acquainted with them?

A. Well, I just got acquainted with them by

going down. I was never introduced to them.

Q. You just saw them there?



vs. United States of America 887

(Testimony of Wallace Bateman.)

A. That's right.

Q. How many were the maximum times you

were in that club?

A. How many times I think I was in it?

Q. Yes?

The Court: Hasn't he answered that?

Mr. Erickson: He has answered.

Mr. Sherwood: I see.

The Court: That is repetition.

Q. (By Mr. Sherwood) : Mr. Bateman, did you

ever issue any orders about that club? [962]

A. No, sir.

Q. Ever hire anybody in connection with it?

A. No, sir.

Q. Did you ever authorize anyone in your behalf

to take out any interest in that club ?

A. No, sir.

Q. Did you know that Charles had any interest

in it?

A. I have learned more right here than any

other time I have ever known it.

Q. That he was the president of the club?

A. Well, I knew they had put him in the presi-

dent of the club.

Q. Who put him in as president of the club?

The Court: Does he know?

Q. (By Mr. Sherwood) : Do you know that?

A. Yes.

The Court: All right, go ahead.

Q. (By Mr. Sherwood) : Who did?
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A. I don't know who put him in as far as put-

ting him into president.

Mr. Erickson: He can't testify, he doesn't know.

The Court: No, I will sustain the objection.

Q. (By Mr. Sherwood) : [763] You were never

present at any of the meetings? A. Oh, no.

Q. You were not a member of the club?

A. Yes.

Q. You were a member of that club?

A. That's right.

Q. Who would you see down there in the club?

A. Oh, I have saw—well, offhand, there is my
neighbor, Charles Robinson, was playing rummy,

him and two other fellows, one time when I went

through. I went back to look at the boiler while I

was down there.

Q. Now describe the several means of entrance

to the club. How did you have to get into the club?

A. Well, you could go through the hotel lobby

and go back through the hall and enter the club,

or you could go through the tavern and enter the

club, or you could come in the alley part and enter

the club through the back entrance,

enter the club through the back entrance.

Q. Three entrances? A. Yes.

Q. Did you or Charles, to your knowledge, ever

get any income from that club? A. No, sir.

Mr. Sherwood: That is all. [964]
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Cross-Examination

By Mr. Erickson:

Q. What did you pay for your club member-

ship'?

A. I imagine around a dollar, two dollars. I

couldn't tell you offhand.

Q. Whom did you pay that?

A. Huh?

Q. Whom did you pay that to?

A. Well, I suppose I paid it to Al Hile. I re-

member him writing out the ticket when I went

down to the door when he let me in.

Q. And Al Hile made you a member of the

club? A. That's right.

Q. Is that one dollar or two dollars all you ever

paid to belong to the club?

A. That's all I ever remember of putting in

there.

Q. What did you belong to the club for, since

you don't gamble?

A. Oh, just—just like belonging to any other

organization, I imagine, just wanted to be a mem-
ber.

Q. Did you play the slot machines?

A. No, sir.

Q. Did you play the money dollar punch boards ?

A. No, sir, I do not.

Q. Now about these slot machines, did you ever

have a key [965] to them?

A. No, sir, I never had a key.
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Q. Who took care of them?

A. I couldn't tell you.

Q. Did your brother, Charlie, take care of the

slot machines'? A. I don't know.

Q. Now this 1944 income tax return was pre-

pared by Charlie Powell, is that correct, signed by

you, Wallace Bateman?

Mr. Leavy: May the record show, your Honor,

so we won't make continual objection, that we ob-

ject to everything on this 1944 matter?

The Court: Very well, the record may show

that.

Q. (By Mr. Erickson) : Signed by you as Wal-

lace Bateman?

A. That is my signature, yes.

The Court: You will have to speak up a little,

Mr. Bateman.

The Witness: Okay.

The Court: It is hard to hear in this room at

best, and I don't think the jurors can hear you.

The Witness: I can't hardly tell where my
voice is.

The Court: Just imagine you are talking to the

man way back there against the wall, and then the

rest of us [966] can hear.

Q. (By Mr. Erickson) : Now you will look at

that return and I will ask you some questions here.

Do you remember what information you gave to

Mr. Powell for him to prepare that return?

A. For the '44?

Q. Yes, for '44?
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A. No, I don't know that I could tell you.

Q. Did you give him the cancelled checks, the

books and records to prepare that return, or did

you just give him a slip with the information on it

that you wrote out? A. That I wrote out?

Q. Yes?

A. I never wrote out a thing to hand in to any-

body.

Q. How did Powell get the figures to put on

that return? A. Well, I don't know.

Q. Well, he didn't take them out of the thin air;

who told him what figures to put on that return?

A. Well, it has got our name on here, I imagine

that we told him.

Q. Now, not "we;" it was you that had charge

of the farm, wasn't it you that told him?

A. Yes.

Mr. Leavy: Just a moment. You are talking

about the [967] whole return, Harvey?

Mr. Erickson: I mean the income on the return.

Mr. Leavy : The farm part ?

Mr. Erickson: The farm part, yes.

A. Well, I couldn't tell you whether it was taken

down by checks or not.

Q. Well, you knew what wheat you sold in 1944,

didn't you?

A. Well, I might have at that time, but I don't

know now.

Q. Well, I mean when you made out your 1944

return, you knew what wheat you had raised in

1944, didn't you?



892 Charles and Wallace Bateman

(Testimony of Wallace Bateman.)

A. Well, I may have had some stored.

Q. Well, you knew how much wheat you sold in

1944, didn't you, when you made out your return 1

?

A. I imagine so, yes.

Q. Well, did you tell Charles Powell how much
wheat you had sold in 1944?

A. Well, I certainly figured that, or I mean I

certainly intended to. If I didn't—now I may have

not.

Q. You think you may have not told him about

all the wheat you did sell in 1944?

A. It could have been.

Mr. Leavy: Object as repetitious and argumen-

tative.

The Court: It hasn't been answered very well

yet. I will overrule the objection.

The Witness: I don't quite get it. [968]

Mr. Sherwood: Would you ask the question

again, Harvey?

Mr. Leavy: The last question, was it answered?

The Court: Let's read the question and see if he

has answered.

(The question was read.)

The Court: I didn't get his answer.

(The last answer was read.)

The Court: He has answered it, then.

Q. (By Mr. Erickson) : Well, did you bring the

E. S. Johnston checks to Mr. Powell that you sold

wheat to E. S. Johnston?
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Mr. Leavy: Just a moment, your Honor, that

would be an absolute impossibility.

The Court: He couldn't have brought the checks

in.

Q. (By Mr. Erickson) : No, not the checks, but

did you bring a computation of those checks?

A. I don't remember.

Q. Did you bring your bank statements in show-

ing a deposit—that you deposited those checks?

A. Well, I just don't know, I just don't re-

member whether I did or not.

Q. You heard the testimony of Mr. Williams

that there was a substantial portion of the 1944

E. S. Johnston wheat [969] sales for 1944 not re-

ported. Do you have any explanation for that?

A. No, I don't have.

Q. Now, Mr. Bateman, referring to Plaintiff's

Exhibit 37 here, your bank account beginning led-

ger sheets from the bank, beginning in 1945, Janu-

ary 11, 1945, where it shows your bank balance of

$23,297.97, and into that there is a deposit made

on March 13, 1945, of $33,878.38; another deposit

on April 18, 1945, of $3,052.15 ; did you have knowl-

edge of those deposits that were made into your

bank account?

A. Oh, I imagine so, yes.

Q. Then there is another deposit on April 18,

1945, of $3,052.00, and another deposit on June

27th of $4,000.00; on July 6th, $7,000.00; August

2nd, $11,371.00; August 10th, $1,436.00; September

6th, $7,907.63, and on October 3rd, $4,538.00. And
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then there are deposits of October 13th, $14,481.00

;

another large deposit, November 26th, $11,970.00;

December 1st, $2,655.00; and December 4th, $7,-

876.00; December 6th, $10,707.00; December 8th,

$16,800.00; December 19th, $3,253.00-

Mr. Leavy : If your Honor please, may I inquire,

is this a question, or are you reading from the

exhibit %

Mr. Erickson: I am asking if he has knowledge

of those figures. [970]

A. I don't remember.

Q. Did you have knowledge of them at the time

they were made?

A. Well, if they are on my bank account, I

would have to have knowledge, but I don't remem-

ber.

Q. That is the Wallace Bateman city account

that I am referring to there. Did you have any

knowledge at all of the C. W. Bateman Hotel Ken-

newick account for '45?

A. No, sir, I didn't know anything about that, I

didn't pay any attention to it. I may have known

they had an account.

Q. Well, you were a full partner of your

brother? A. That's right.

Q. And did you know whether the hotel was

making or losing money? A. No, sir.

Q. Did you know anything about the purchase

of the hotel when you paid $60,000.00 for it?

A. Uh-huh, yes, I know that.
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Q. Weren't you interested in knowing whether

it was a winning or losing horse?

A. He had that end to run and I had the farm.

Q. Well, didn't you talk to him about it?

A. No, never asked him.

Q. Never asked him whether he was making or

losing money? [971]

A. That's right, never did.

Q. Well, now, you had all these bank deposits

to the Wallace Bateman account—let me see your

income tax return.

You report a loss here of $1,696.00. Didn't that

strike you kind of funny to report a loss like that

when you had all these tremendous bank deposits?

A. No, I never even give it a thought.

Q. That didn't concern you at all?

A. I just figured I had a tax man. I didn't

know how to make no taxes out.

Q. You figured that was Isham's business and

you were going to let him bear the responsibility?

A. No, not that. One of them things that hap-

pened.

Mr. Sherwood: What is that exhibit number?

Mr. Erickson: That is Exhibit No. 3. Let me
see the 1946 bank statement.

(Document to counsel.)

Q. Well, in 1946, you again in your own farm

account had bank deposits, February 6, 1946, of

$1,060.00

Mr. Leavy: Just one moment, Harvey. Is coun-
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sel just reading the exhibit ? My point is this, your

Honor: If it is merely time-consuming, we object,

because in '46, as I understand it, the Government

is not challenging the farm return. [972]

The Court: I didn't think so, no.

Mr. Erickson: Very well, I am glad you called

that to my attention. I didn't mean to waste time

on that.

Q. Now did Charlie Bateman ever talk to you

about the farm to find out whether the farm was

winning or losing? A. No, sir, never did.

Q. You never mentioned business when you got

together? A. No.

Q. Well, when you two brothers got together

all these times, what did you talk about, the weather

or politics?

A. Well, we probably talked about the weather

and politics, that could be.

Q. But never about income?

A. We never discussed whether I was making

money on the farm or whether he was making

money or losing money, one thing another. We
never did have a settlement from all the years we

have been together.

Q. Well, you were down there at the hotel a lot

of times. Didn't you know or weren't you inter-

ested when you signed a partnership return to

inquire to see whether there was anything to report

or not from the hotel? A. No.

Q. Well, now, about these estimates, how could

you make out tax estimates with your brother and
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sign them if you never talked to him about what

your income was? [973]

A. He takes that down to the tax man and I

take mine and that is the tax man does that.

Q. Well, now, the first estimate you prepared

was along about March, 1945, for 1945. Which tax

man did you go to? A. For 1945 tax?

Q. Yes. Your first tax check on your estimates

is dated March 9, 1945, to the Collector of Internal

Revenue.

A. That would have been to Charlie Powell.

Q. You think that Charlie Powell prepared

that?

A. Well, he is probably the one that made that

out for '44.

Q. No, an estimate payment on your 1945 tax.

It is a check that you have made payable to the

Collector of Internal Revenue. I am wrong about

the date ; it is March 13, 1945. It is signed by Wal-

lace Bateman for a thousand dollars. Who made

out that estimate? Did you make it out?

A. I didn't make it out.

Q. Well, how did you know, then, what to put on

the check, what figure to fill out? You have a

thousand dollars here.

A. I didn't make that check out.

Q. Well, you signed it. Would you have signed

it if it had been $10,000.00 or $100,000.00? [974]

A. Yes, I would have. Whatever they put in

front of me, I sign.

Q. If there was $100,000.00 there, you would

have still signed it and sent it in?
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A. Well, I imagine I would still sign it.

Q. Well, do you know who made this check out?

A. Well, if that is '44, it would have to be

Charlie Powell.

Q. No, this is dated March 13, 1945, $1,000.00.

A. Oh, that was when Charlie Powell—there, I

think that is Jessie Kinney's writing (indicating).

Q. Did Jessie Kinney make out the estimate?

A. No, huh-uh, she made out the check.

Q. Who made out the estimate?

A. Well, it must have been Charlie Powell.

Q. Then, did you go to Charlie Powell again on

June 15, 1945, when there was a check for $1,500.00

to the Collector? Who made that out?

A. Well, I don't know.

Q. Well, whose writing is that on the check?

A. Well, that would be—I couldn't tell you, not

on that one there. It don't look like that writing

on there.

Q. Well, you have raised the figure from

$1,000.00 to $1,500.00. What was said about raising

that figure at the time you signed this check?

A. Well, I don't even know that. [975]

Q. In other words, you are supposed to estimate

on a quarterly basis, aren't you, one-fourth each

quarter ?

A. That would be—that probably is a quarter,

then.

Q. Well, you have raised from $1,000.00 to

$1,500.00.

Mr. Leavy: If your Honor please, he said he
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didn't make the check out. If he didn't make the

check out, he didn't raise it.

The Court: Well, I think you are talking about

the check was in this larger amount.

Mr. Erickson: The check was in the larger

amount, yes, of $1,500.00, for the second quarter

estimate.

Q. How do you explain that?

A. Well, I don't know nothing about tax and

that is hard for me to try to explain anything.

Q. Well, who told you to increase the amount

from $1,000.00 to $1,500.00?

A. Well, I wouldn't know that now.

Q. Well, did you file an amended estimate, then,

in June and believe that your tax would be greater

for 1945 so you would make a greater quarterly

payment ?

A. Well, I imagine the tax man told me how

it would be done, that is the only thing I would

know.

Q. Which tax man?
A. Well, whoever made that out—Powell.

Q. You think that Powell made that June 15th

estimate out? [976]

A. Well, I couldn't tell you.

Mr. Leavy: I think the record should be clari-

fied. Counsel is not holding an estimate, as he says,

in his hand; he is holding a check in his hand,

which counsel knows is not an estimate.

Mr. Erickson: That's right.

The Court: Yes, he is holding a check. Go
ahead.
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Mr. Erickson: I am holding a cheek that is a

payment on an estimate.

Q. Do you know which accountant told you to

pay $1,500.00?

A. Well, I can't get that through my head.

The Court: You will have to speak up or not

say anything. If you want to think, do it to your-

self. If you want to talk, speak up so we can hear.

A. I don't know, I don't know.

The Court: He says he doesn't know. All right,

go ahead.

Q. (By Mr. Erickson) : Now the 1946 return

showed an income for you of $4,479.36 and the same

for your wife. Did you discuss any of those re-

ceipts on there with your brother, Charlie, for that

year? A. No.

Q. Did you discuss the question of whether or

not the partnership return for that year was cor-

rect, for [977] Bateman Brothers, Kennewick Ho-

tel, and signed by Wallace Bateman? Did you dis-

cuss that partnership return, Plaintiff's Exhibit 5,

with your brother, Charlie? A. No.

Q. Before you signed it? A. No, sir.

Q. Well, how come you signed it instead of

Charlie? A. Well, I don't know.

Q. Did you read this before you signed it?

A. No, sir.

Q. You didn't read any of your tax returns for

either '45 or '46 before signing them?

A. I have never read of any one year, I have

never read the tax on it.
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Q. Do you do business in buying and selling

your farm commodities without reading?

A. I buy farm equipment, I go down there and

buy it and pay them whatever they ask.

Q. Do you go to the bank and sign notes with-

out reading them? A. Yes, I do.

Q. Do you sign mortgages and conditional sales

contracts and purchase orders without ever read-

ing them?

A. Well, I do. That stuff I don't get into very

heavy.

Q. How do you know what you are buying or

what you are [978] selling if you don't read what

you are signing?

A. I usually have a lawyer to represent me and

tell me.

Q. Every time you buy or sell something you go

to a lawyer?

A. Well, I do like going in to buying real estate

or anything like that.

Q. No, but I mean buying a tractor or a Cadil-

lac or a Packard car, do you go to a lawyer every

time ? A. No.

Q. Well, then, you read what you are doing be-

fore you sign it, don't you?

A. I have never had to sign anything like that.

Q. Well, do you want to make a statement that

you never read your business documents before you

sign them here?

A. I leave a lot of that up to the fellow I am
dealing with.
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Q. You rely upon the honesty and integrity of

whomever you are dealing with and never read;

you sign where he tells you to sign?

A. In my community that I am in, that is all

right, and I don't buy outside of the community.

Q. Well, now, Mr. Bateman, you knew that

yourself and Charlie bought the Kennewick Hotel

in 1945 and agreed to pay $60,000.00 for it, didn't

you? A. That's right. [979]

Q. You knew that you paid for it in full—well,

you made the agreement in 1944 to buy it, didn't

you?

A. We made the agreement, it was in 1944, I

believe it was.

Q. Then you paid for it in full in 1945, didn't

you? A. Yes, I believe that's right.

Q. And the purchase price was $60,000.00?

A. That's right.

Mr. Erickson: Let's see the farm book here.

(Document to counsel.)

Q. I will refer you to Page 5 of this farm book

under a column listed "Deposits," and ask you

whether or not a check is shown there dated Au-

gust 2, 1945, in the sum of $11,371.29 by E. S.

Johnston & Company?

Mr. Leavy: If your Honor please, the exhibit

speaks for itself. The witness should not read from

the exhibit; it is the best evidence now.

The Court: Well, if you want to direct his at-

tention to it for the purpose of further examina-

tion, that is all right.
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Q. (By Mr. Erickson) : Yes, I want to direct

your attention to that exhibit for the purpose of

further examination, and ask you if that check I

read is on there?

A. What was that? [980]

Mr. Leavy: If your Honor please

Q. (By Mr. Erickson) : If it isn't on there, I

am asking you?

Mr. Sherwood: It isn't a check, it is an entry,

isn't it?

Mr. Erickson : An entry in the book, yes.

Q. Is there an entry in that book of receipt of a

payment from E. S. Johnston & Company of $11,-

371.29? A. No, I don't see it.

Q. Is there an entry on that book of a check

dated Auugst 8, 1945, in the sum of $1,436.28, from

E. S. Johnston & Company?

A. Well, I don't even know how to look it up.

Q. Well, do you see it listed there under the

column of receipts?

The Court: I don't think you should just ask

him about things that the exhibit shows unless you

wish to interrogate him further with respect to it.

Mr. Erickson: Yes.

The Court: You can ask him why or something

of that sort.

Mr. Leavy: If it isn't there, I will stipulate it

isn't there, if you want to.

Q. (By Mr. Erickson): Well, I will ask him
whether or not that book shows [981] the follow-

ing three checks: A check for $776.91—receipts,



904 Charles and Wallace Bateman

(Testimony of Wallace Bateman.)

rather than checks—the receipt of $776.91 from

Campbell's Custom Cannery; $69.73 from the Walla

Walla Canning Company, and $189.06 from the

Hewes Brokerage Company?
The Court: Hasn't it been brought out in the

testimony that they are not there?

Mr. Sherwood : We will admit they are not, your

Honor.

The Court: All right, go ahead, if you want to

ask why.

Q. (By Mr. Erickson) : All right, why aren't

those checks on there?

A. Well, I don't know why they are not on

there.

Q. Well, there wouldn't be any way of getting

them in your income receipts for 1945 if they

weren't on there, would there?

A. That would have to be right, I think.

Q. Now what information did you take to Mr.

Isham? Did you take that farm book to him?

A. This farm book?

Q. Yes?

The Court: What year are you referring to?

Mr. Erickson : For 1945.

Q. For 1945, when you went to him in Febru-

ary, 1946?

A. This is the book I taken down. [982]

Q. Did you take that to him February, 1946 or

a later time in 1950 or some other year?

A. I taken that box of stuff down and this book

in February of '46.
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Q. How do you fix the time?

A. Because I taken it down just shortly after I

saw Mr. Doering and made a deal for him to take

care of my tax.

Q. By the way, you loaned Mr. Doering a sub-

stantial amount of money, didn't you?

A. I don't know, I loaned him some money.

Mr. Leavy: That is improper cross-examination

and completely immaterial.

Mr. Erickson : To show in this period of time he

had substantial income.

Mr. Leavy: All Mr. Doering did was tell him

Mr. Isham would make out the tax return.

The Court: Well, I will sustain the objection to

that.

Q. (By Mr. Erickson) : Are there any check

marks or writings on that book that Mr. Isham

made in 1945—in the year 1946?

A. I wouldn't know, I don't know nothing about

books.

Q. Can you see any markings or anything other

than that of your wife on the book any place?

Mr. Sherwood: May the record show that that

is a book containing many pages. He couldn't tell

you without going [983] through it.

Mr. Erickson: Well, I assume he has looked at

it before this.

Mr. Leavy: I don't think he has ever been

through it.

A. I don't pay no attention to it.

Q. (By Mr. Erickson) : Did you get a letter
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from a Deputy Collector of Internal Revenue in

December, 1948, by the name of Newell advising

you that your 1945 return was under investigation I

A. Well, that is the first time I heard it right

there.

Q. You don't remember of getting the letter,

then? A. No, I don't.

Q. In your bank balances here, Plaintiff's Ex-

hibit 37, you start out on January 11, 1945, with a

balance of $23,297.97. Then on March 15th, the bal-

ance went up to $50,869.04. How do you account

for your bank balance increasing that rapidly, and

have you any explanation for that?

A. Not

Mr. Sherwood: Which bank balance is that?

Mr. Erickson: The Wallace Bateman account.

The Court: In what bank is that?

Mr. Erickson: In the National Bank of Com-

merce, Kennewick. [984]

A. Not unless it is wheat sales, is all I know.

Q. And then the account drops down to a June

15, 1945, balance of $2,965.00

Mr. Sherwood: What date?

Mr. Erickson: June 15, 1945.

Q. And then on December 26th is the last item,

there is a balance of $45,176.95. That indicates an

increase there in that one account during that year

of over $22,000.00.

Mr. Sherwood: Is this argument or a question?

Mr. Erickson: No, this is a question.
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Q. Did you reconcile that with your income tax

return ?

A. I don't know; too many figures for me.

Q. Did you ever reconcile the bank accounts of

your partner, Charles Bateman, or C. W. Bateman,

Hotel Kennewick account?

Mr. Leavy: He has

The Court: He said he didn't know anything

about those bank accounts a number of times.

Mr. Erickson : That is all, then. [985]

Redirect Examination

By Mr. Sherwood:

Q. Mr. Bateman, on the 1945 income tax return,

which is Exhibit 2, I notice that the gross profits

are shown to be, as I understand the return,

$83,014.39. At the time you signed this rather in-

volved return, did you understand what made up

all of those items? A. No.

Q. The total? A. I wouldn't know.

Q. You will have to speak up loudly.

A. I wouldn't know.

Q. You assumed that represented all of your

farm income?

Mr. Erickson: To which we object as leading

and suggestive.

The Court: Yes, it is leading. I will sustain the

objection.

Q. (By Mr. Sherwood) : What did you assume

that item of gross income represented of $83,000.00?
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A. Well, I thought it would represent wheat.

Q. It would represent all of your wheat?

A. Well, it would represent everything that we

had sold.

Q. Did you try to give your tax man all of your

sales %

A. I tried to give them everything for taxes

that I know [986] of. We didn't try to hide any-

thing.

Q. If any amount of wheat was not in that

return, it was through inadvertence on your part?

Mr. Erickson: To which we object as leading.

The Court: That is leading. Sustain the objec-

tion as a leading question.

Mr. Sherwood: I believe that is all.

The Court: Any other questions?

Mr. Erickson: That is all.

The Court: That is all.

(Witness excused.)

It is too late, I think, to start another witness

now, and, as I told you, gentlemen, you will be

excused now until Monday afternoon at 1 :30. I will

repeat that, we all will come back next Monday,

February 2nd, at 1:30 p.m., and we will continue

the case at that time. The jury will be excused

until that hour.

(Whereupon, the trial in the above case was

adjourned until 1:30 o'clock p.m. Monday, Feb-

ruary 2, 1953.) [987]
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Monday, February 2, 1953—1:30 P.M.

(The trial in the above cause was resumed

pursuant to adjournment, all parties being

present as before, with the exception of Mr.

Sherwood, who appeared as the examination

of the first witness was getting under way.)

The Court: It is a little ahead of time, accord-

ing to my watch. I thought maybe my watch was

slow.

Mr. Leavy: We can proceed.

The Court: Are you ready to proceed?

Mr. Leavy: Yes. Call Mr. Memi.

FRED NIEMI
called as a witness on behalf of the defendants,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Leavy:

Q. Will you state your name?

A. Fred Memi.

Q. And what is your occupation, Mr. Memi?
A. I am a certified public accountant.

Q. Where do you practice your profession?

A. I have a partnership with offices in Walla

Walla and Kennewick. [988]

Q. And what experience have you had as an

accountant, a certified public accountant?

A. I have been a certified accountant since 1928.



910 Charles and Wallace Bateman

(Testimony of Fred Niemi.)

Q. And have you personally practiced your pro-

fession in Walla Walla since 1928?

A. No, I have been here since September of

1932.

Q. You have been continuously here for the past

20 years, then? A. That's right.

Q. Now, during that time, have you had any

extensive experience in the preparation of income

tax returns for business men and for wheat

farmers %

A. Yes, I have done general tax practice for

this area, which would include quite a bit of work

for farmers and general business.

Q. Now, you state you have an office in Kenne-

wick now?

A. That's right, since the latter part of Novem-

ber in 1950, we have had an office there. I have

been in that area, that is, by commuting, been

working in that area since about 1933.

Q. And who is in charge of your Kennewick

office at the present time?

A. Ralph Scott. He is a partner in the firm in

charge of the office.

Q. Now I believe you said you did have some

practice in [989] the Kennewick-Pasco area in

1945, '46, '47?

A. Yes, we had a few farmers in the area and

some business houses and we did some auditing for

the labor unions in that area.

Q. And did you maintain any office in that area

at that time?
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A. No, not—we had it in November, '50.

Q. Do you know of your own knowledge what

the situation was in 1945 and 1946, the spring of

1946 and the spring of 1947, in the Pasco-Kenne-

wick-Richland area, with respect to the availability

of competent accountants'?

Mr. Erickson: To which we object as incom-

petent and immaterial.

The Court: Overruled.

A. Well, there was a great lack of accountants

generally. As I recall, there were no certified pub-

lic accountants in that area. I think that the closest

place you could have engaged one would have been

out of Yakima, Spokane or here in Walla Walla.

I don't know of any licensed accountants in the

area, L.P.A. There may have been some, but to

my knowledge, I don't know of any. There were

very, very few accountants in that area until after

the war, due to the fact that—well, all the young

fellows were pretty heavily in the services at that

time, of course, and the great [990] need for ac-

countants by the Government.

Q. What was your own position during that

period of time with respect to the volume of work

and the personnel you could employ to handle the

work?

A. Well, we were extremely busy in those years

due to, not only income tax, but on general Gov-

ernment work, on sales work, prices, labor controls

and Government contract acquisition work, besides
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income tax work, so we were very, very busy dur-

ing that period.

Q. Were you in a position during that period

to take on new accounts in the Pasco-Kennewick

area? A. No, we were not.

Q. Do you know, Mr. Niemi, where the next

closest available certified public accountant would

have been?

A. Oh, I mentioned before the Yakima or Spo-

kane here.

Q. Mr. Niemi, you stated that you have pre-

pared income tax returns for many wheat farmers

and ranchers over the past few years. I will ask

you, in your experience from actual handling of the

returns, do the majority of clients ever read their

return at the time they sign it?

Mr. Erickson: To which we object.

The Court: Yes, I will sustain the objection to

that. [991]

Q. (By Mr. Leavy) : Let us suppose as a hypo-

thetical matter that we have a tax depreciation

schedule on a tax return—no, let us suppose that

we are to set up a depreciation table on a tax

return involving capital assets, some of which have

been acquired in previous years. Would it or would

it not be possible to prepare such a return unless

you had the previous year's depreciation schedule

before you?

Mr. Erickson: Object as not a proper matter

in this case, incompetent. Depreciation is not an

issue.
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Mr. Leavy: The 1945 depreciation schedule is

in evidence and there has been a reference made

to the 1944, and Mr. Isham has testified, as I re-

call, your Honor, that he did not have the 1944

schedule before him.

The Court: Well, I will overrule the objection,

then. I don't know what bearing it has.

A. Generally, it is necessary to have the previ-

ous year's depreciation schedule to prepare the

schedule for the year in question, because the de-

preciation schedule for any one year calls for the

depreciation in prior years as a part of the sched-

ule, so, of course, it would necessarily mean that

you should have the schedule for prior years.

Q. (By Mr. Leavy) : Would it be possible,

then, Mr. Niemi, to compute the [992] depreciation

previously allowed or allowable, if you knew the

capital items, and make that tie in with the previ-

ous depreciation schedule?

A. If a person knew the items, they could esti-

mate what might have been in the previous return

without seeing it, but

Q. What would be the variable factor there that

would cause any trouble?

A. The life expectancy of the particular item

being depreciated.

Q. In other words, the amount of depreciation

allowable or allowed in previous years would vary

with the life expectancy of the capital asset?

A. That's right.
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Q. And would two people ordinarily choose the

same life for a variety of capital assets?

A. Oh, there are certain standards on auto-

motive equipment, but when it comes to the life

of such items as buildings and sheds and barns, it

is pretty hard to say just what some other person

might estimate to be the life, particularly if that

equipment is in a used condition.

Mr. Leavy: I think, your Honor, we would like

to make an offer of proof with respect to the other

matter that the Court ruled we could not ask ques-

tions on. [993]

The Court: All right. The jury will retire,

then.

(Whereupon, the following proceedings were

had out of the presence of the jury after their

retirement :)

Mr. Leavy : The defendants offer to prove, your

Honor, by this witness that it is the standard,

customary practice of wheat farmers and ranchers

who have their returns prepared by an accountant

to not look at the return, but merely to sign the

return, and when it is suggested to them by the

accountant that they go over the return with them,

to state something to the effect that "We are rely-

ing on you on this return," and not to look at

it and to merely write out a check for whatever

amount the accountant advises them is the amount

of the tax they are to pay. That is the offer of

proof.
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I might state the reason that we feel it is perti-

nent, your Honor, is that the good or bad faith of

the defendants is a fundamental issue in this case,

in that they have claimed that they merely took

their tax accountant's statements and did what he

told them to do, which would be in good faith, if

that is a common thing for a person to do.

The Court: Does your offer cover any account-

ant, whether he is a certified public accountant or

—

what is the other title you mentioned?

Mr. Leavy: Licensed public accountant. [994]

The Court: L.P.A., or simply a vest-pocket

accountant %

Mr. Sherwood: Tax consultant.

The Court: Yes, tax consultant.

Mr. Leavy: Our feeling with respect to good or

bad faith would be that a jury could logically con-

clude that any person who called himself a tax con-

sultant would be in the same category in the ordi-

nary wheat farmer or rancher's mind as a certified

public accountant ; that the ordinary man would not

appreciate the differential between the two.

The Court: Well, I will sustain an objection,

unless you are conceding that it is admissible.

Mr. Erickson: No, I take the position that it is

not admissible what the practice is in the commu-

nity. This return certified that the person who
signed it has read it.

The Court: Yes. All right, the offer will be

rejected and the objection will be sustained.

Bring the jury in.
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(Whereupon, the following proceedings were

had in the presence of the jury:)

The Court: All right, proceed.

Mr. Leavy: You may cross-examine. [995]

Cross-Examination

By Mr. Erickson:

Q. Well, Mr. Memi, there are C.P.A.'s and

L.P.A.'s, is that correct, and an L.P.A. is a licensed

public accountant? A. That's right.

Q. And then are there other classes of account-

ants recognized, too?

A. There are public accountants. However, they

will all become licensed public accountants so that

there will be just two accountants in the State of

Washington, C.P.A.'s and L.P.A.'s.

Q. Well, in 1945, '46, there were just the

L.P.A.'s and the C.P.A.'s, and then the general

accountants %

A. That's right. Now to explain that situation,

in 1948 they have passed a law in the State of

Washington regarding public accountancy. Prior

to 1948, you could engage in accounting practice

without any license of any type
;
just anybody could

go into accounting practice and prepare tax returns

;

but since 1948, you have to either be an L.P.A. or

a C.P.A.

Q. To get a license? A. That's right.

Q. Now in your experience in 1945 and 1946,
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were there people besides L.P.A.'s preparing tax

returns in the [996] Kennewick area?

A. Oh, yes, there were, I think.

Q. There were other people besides licensed

accountants? A. Evidently, yes.

Q. In fact, there were signs up in Kennewick

at several places, were there not, "Tax Returns

Prepared Here," and so on?

A. I imagine there were. I can't remember that

far back just seeing something seven years ago.

There probably were signs.

Mr. Erickson: That is all.

Redirect Examination

By Mr. Leavy:

Q. Mr. Memi, you haven't been involved in this

matter at all until yesterday, actually, were you?

A. That's right.

Q. We just asked you to come for this one pur-

pose.

Mr. Leavy : That is all.

The Court: That is all.

(Witness excused.)

Mr. Sherwood: Mr. Kalivas. [997]
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SPIRROS J. KALIVAS
called as a witness on behalf of the defendants,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Sherwood:

Q. Your name, please?

A. It is Spirros J. Kalivas.

Q. Where do you live, Mr. Kalivas?

A. Tacoma.

Q. And your occupation?

A. Conferee under the Director of Internal Rev-

enue.

Q. Is that in the office of Collector of Internal

Revenue for this collection district?

A. A former Collector's Office of this district;

yes, sir.

Q. Now the Director of Internal Revenue?

A. Yes, sir.

Q. How long have you been so employed?

A. Seventeen and a half years.

Q. And were you in that office during the years

1945, 1946? A. Yes, sir.

Q. And when did you first become acquainted

with Mr. Don C. Isham?

A. Oh, between four or iive years ago, I pre-

sume.

Q. And on how many occasions did he discuss

with you, [998] without relating the discussion, the

Bateman brothers' income tax returns for the years

1945 and 1946?
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A. Well, it is difficult to answer. He called on

me several times. By telephone, mostly by tele-

phone.

Q. Mostly by telephone. And did he call on you

personally, also?

Mr. Erickson: Now I am going to object unless

the time is fixed here for these calls.

The Court: The approximate time should be

fixed.

Q. (By Mr. Sherwood) : Will you, to the best

of your knowledge, fix the times of those calls and

those personal visits relative to 1945 and 1946 tax

matters of the Bateman brothers?

A. It seems to me in the approximate time, I

think I have a letter in the case here, probably in

the latter part of 1950.

Mr. Erickson: I am going to object to any calls

or conferences in 1950.

Mr. Sherwood: I would like Exhibit 16.

Q. First, what were your duties there in the

office of the Collector? A. Conferee.

Q. To confer about disputed tax matters?

A. Yes, sir.

Q. Showing you Exhibit 16, does that bear your

signature? [999]

A. Yes, sir; that is my signature.

Q. And you directed that by U. S. mails to Don
C. Isham on or about the date it bears?

A. Yes, sir.

Q. It bears date September 12, 1950?

A. Yes, sir.



920 Charles and Wallace Bateman

(Testimony of Spirros J. Kalivas.)

Q. Had Mr. Isham been in your office conferring

about the Bateman brothers' tax matters for 1945

and 1946 just prior to the time of the writing of

that letter?

A. I don't believe he personally visited me; I

think he called me on the telephone several times

on it.

Q. You had talked to the Deputy Collector prior

to the writing of that letter about these matters, the

Bateman brothers' tax returns for 1945 and 1946?

A. To my knowledge or to my recollection, I did

never discuss the case with the Deputy Collector.

Q. This letter, which is Exhibit 16, refreshing

your recollection, reads in part as follows (reading) :

"Please be advised that we have discussed

the case with the Deputy Collector and we are

confident that he will cooperate to the fullest

extent with both you and the taxpayers in

doing a satisfactory audit of all returns in

question.
'

'

Is it possible that you had talked to the Deputy

Collector ?

A. Probably in a routine manner, sir. [1000]

Mr. Sherwood: That is all.

Cross-Examination

By Mr. Erickson:

Q. Is that Plaintiff's Exhibit 16 a form letter,

Mr. Kalivas, or is it a usual matter to send out a

letter like that? A. It is a form letter.
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Q. What is the purpose of sending that letter

out?

Mr. Sherwood: Object to that; the letter speaks

for itself.

The Court: Let's see that.

(Document to Court.)

I think I will sustain the objection to that.

Q. (By Mr. Erickson) : What years did Mr.

Isham telephone you about, if you know?

A. About this case?

Q. Yes, about what tax years?

Mr. Sherwood: Object to that, as I have asked

only about 1945 and 1946. I object to any inquiry

except about those two years.

The Court : Well, I think he should be permitted

to inquire as to what this letter pertains to. That

has been the subject of interrogation. I will over-

rule the [1001] objection.

Q. (By Mr. Erickson) : What years does that

letter pertain to, Mr. Kalivas?

A. I don't believe that Mr. Isham ever men-

tioned the years involved. I know that he was

—

there was more or less of an examination

Mr. Leavy : Just a moment. If he had not men-

tioned the years involved, then how could the wit-

ness say?

Mr. Erickson: Mr. Sherwood is questioning this

witness.

The Court: Yes, I think he is.

Mr. Leavy: All right.
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The Court: Can you answer what years were

involved here, Mr. Kalivas?

A. At that time, I don't recall that Mr. Isham

had ever mentioned the years involved, just the

case. Or if he did mention it—I pass.

Mr. Erickson: That is all.

Redirect Examination

By Mr. Sherwood:

Q. Mr. Kalivas, you say this is a form letter.

Isn't it true that your form letters are usually

multigraphed or mimeographed letters'?

A. Well, I mean what we mean by form letter

is the wording [1002] of it is in more or less of a

form.

Q. Of a form?

A. Of a form, that's right.

Q. But that was a little more intimate than the

usual form letter, was it not, to Mr. Isham? You,

for instance, say: " Enclosed find a power of attor-

ney." It is granted to Mr. Isham for the taxpayers.

And you go on to say: "We have discussed the

case with the Deputy Collector," and so on, "and a

satisfactory audit will be arranged. '

' Is that a form

letter?

A. Well, sir, quite often a taxpayer may be

having a little difficulty with the Deputy and it was

the customary—they usually referred it to the Col-

lector and we tried

Q. To straighten those matters out and assist

the taxpayers? A. Well, that's right.
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The Court: I think there may be some difficulty

in the definition of terms here, whether it is a rou-

tine letter or a set form.

A. I would say it is a routine letter.

Q. (By Mr. Sherwood) : Routine letter, rather

than a form letter, probably?

A. That's right, routine letter.

Q. But it was intimately addressed to Mr. Isham

as [1003] representing the Bateman brothers as

taxpayers ?

A. Well, I wanted to return the power of attor-

ney; I did not want it in my office.

Q. He had left there with you a power of attor-

ney? A. He mailed it in, as I recall.

Q. He mailed it in? A. Yes.

Mr. Sherwood: That is all.

Mr. Erickson: That is all.

The Court: The witness may be excused, then,

I assume?

Mr. Sherwood: Yes.

The Court: From further attendance here.

(Witness excused.)

Mr. Leavy : Call Mr. Reha.
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JOHN J. REHA, JR.

called as a witness on behalf of the defendants,

being first duly sworn, testified as follows:

Direct Examination

By Mr. Leavy:

Q. Please state your name.

A. John J. Reha, Jr.

Q. And what is your occupation, Mr. Reha?

A. Presently, I am engaged in the practice of

law.

Q. Are you a member of the Bar of the State

of Washington! [1004] A. I am.

Q. Will you state to the jury, in general, your

educational background, Mr. Reha?

A. I graduated from Gonzaga University in the

year 1939 with a business administration degree,

in which I specialized or majored in accounting. It

just happens that Mr. Deschenes, the Government

attorney, and I were in a number of accounting

classes together.

After I received my business administration de-

gree, I continued on and took my degree in law

and graduated from the university with my bachelor

of law degree in the year 1942, in May of '42. How-
ever, prior to obtaining my degree in law, which

is a night school at Gonzaga, Mr. Deschenes—which

is again just a coincidence, but we were good friends

in school—we happened to be called to the Treasury

Department as Deputy Collectors on the same day

in February of 1942 and we started out together
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working as Government Treasury Department offi-

cials together.

I did receive my degree in law in May of '42 and

was immediately called into military service with

the United States Navy. And during my time in

the Navy, after returning from sea, I happened to

be stationed in the State of Washington and in the

year 1946, while I was still in military service, I

took the bar [1005] examination given by the Wash-

ington State Bar Association and qualified to pass

the bar and was then able to qualify to practice law

as an attorney.

Being discharged from military service in 1946,

I did not go into the practice of law, but returned

and served with the Treasury Department as a

Revenue Agent. My post of duty was in Tacoma
and, as a Revenue Agent, I examined and investi-

gated income tax returns of corporations and indi-

vidual proprietorships who qualified for Agent

examinations. That is, by saying qualifying for

Agent examination, an individual didn't qualify

unless their gross income exceeded $50,000.00. That

was the policy that was established in the Treasury

Department to distinguish Agents' returns from

Collectors' returns.

Q. What was your position with the Bureau of

Internal Revenue?

A. I was a Revenue Agent there in Tacoma.

That was my position.

Q. Did you do any legal work as an employee

of the Bureau of Internal Revenue?
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A. I assisted and gave legal advice and counsel

in the Tacoma Office whenever questions of law

came up in the course of examinations by the other

Agents.

Q. During what period of time were you with

the Bureau of [1006] Internal Revenue 1

?

A. Pardon?

Q. During what period of time were you with

the Bureau?

A. I resigned from the Treasury Department in

July of 1949. I don't want you to misunderstand

me in my saying that I gave them advice. I wasn't

engaged as an Agent as an attorney, but because

of the fact that I had my legal degree, questions

of law would necessarily be answered by me in the

office, we eight Agents in the Tacoma office.

Q. During that time, did you become thoroughly

familiar with the policies and regulations of the

Bureau of Internal Revenue? A. I did.

Q. Since July of 1949 when you resigned, what

have you done?

A. I have been in the private practice of law

and specializing in tax work.

Q. In connection with your current practice of

law, do you keep up with the Internal Revenue's

regulations ?

A. I attempt to. Of course, right now the

Bureau is in a state of reorganization and it is

rather difficult to keep up with just what the pro-

cedure will be in the newly organized Treasury

Department, but I am well acquainted with their
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procedures back in the year in [1007] which this

particular case is involved.

Q. Are you familiar, Mr. Reha, with the

Bureau's policy since 1945 with respect to the

maintenance of the returns as filed and keeping

them intact as filed?

A. Yes. Not only the procedure and policy of

the Department, but also an order that the returns

should, when placed in the hands of the Agents or

examining officers, be kept intact at all times.

Q. You say an order; what do you mean when

you refer to an order? A. Pardon?

Q. You say an order; what do you mean by

that?

A. Well, it is one of the rules, our rules or

directions, that the examining officers have, that

they should keep those returns intact.

Q. Do you agree with Mr. Burdick, who testified

here, that it is a cardinal rule that the returns be

kept intact? A. That is right.

Q. There have been several references here to

Form 872, a Bureau form. Will you tell the jury

what a Form 872 is?

A. Well, a Form 872 is a form—it bears various

colors, depending on the particular year that the

form is applicable to, and it is only for purposes

of [1008] identification in the Bureau itself to any

particular year. And this form is originally issued

by the Department, by the Treasury Department.

Of course, I am used to just referring to the Treas-

ury Department as the Department, because I guess
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having been with the Treasury Department and the

one place that I do most of my business, so I just

call it the Department. The Treasury Department

issues this 872 to the examining officer who has a

particular return for examination, and when they

feel that they can't get out to examine the return

within the statutory period required, they will ask

the taxpayer to sign this form, which extends the

period in which the examining officer can make an

examination of the return.

Q. Just a moment. You have referred, Mr.

Reha, to within the statutory period. That is the

statute of limitations, you mean?

A. That's right.

Q. What is the statute of limitations in a civil

action %

A. In a civil action? Well, now, I think I will

have to distinguish there for you. Ordinarily, the

Treasury Department, under the law, has three

years in which to make an examination of a tax-

payer's return

Q. Just a moment. Three years from when?

A. Three years from the date that the return

is due, which [1009] is March 15th of every calen-

dar year, unless the taxpayer should happen to be

on a fiscal year accounting period. These taxpayers,

being on a calendar year accounting method, would

have to report their return on or before March 15th

of the year following the close of their calendar

year.

Q. Now you said the 872 is used



vs. United States of America 929

(Testimony of John J. Reha, Jr.)

A. To extend that period an additional 15

months so that the Agent or the investigating offi-

cer can examine the return and assess a deficiency

if the results of examination would disclose that a

deficiency should be assessed.

Q. Now, in other words, the taxpayer waives the

statute of limitations for 15 months?

A. That is correct; he extends it.

Q. Can a successive 872 be used?

A. They can.

Q. Assuming the taxpayer will sign them?

A. That is right.

Q. Now is the criminal statute of limitations

the same as the civil, or is it a different period?

A. No, the criminal statutory period of limita-

tion is a six-year period and it is six years from

the due date of the return or the date that the

return is actually filed, whichever is sooner. [1010]

Q. Now are you familiar, Mr. Reha, with what

the Bureau's rule is with respect to attaching or

not attaching the Form 872 when secured to the

return itself?

A. Would you repeat that question, please?

Q. Are you familiar with the Bureau's rules

with respect to the attachment of or not attaching

the Form 872 when secured to the return to which

it relates?

A. In that respect, the Department has—it

might be peculiar to the Agents at that office, but

we have definite orders that once the 872 was re-

turned, it should be attached to the return that we
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have in the file for examination so that it would

then become a part of that file. It was as a pre-

cautionary measure because, once the 872 would be

lost or would be misplaced, of course, the Treasury

Department's basis for assessing a deficiency would

then be lost with the loss of the 872 form.

Q. Now let us suppose a hypothetical situation,

Mr. Reha, in which the three-year statutory period

is about to expire and the taxpayer is requested to

sign an extension or an 872 and the taxpayer re-

fuses to do so. Do you know of your own knowledge

and experience what the Bureau's policy would then

require the employees to do?

A. It is not only a Bureau policy, but it is a

step that [1011] every investigating officer must

do, in the event that a Form 872 is not signed. The

examining officer must immediately take steps to

determine if a deficiency is assessable, and the Gov-

ernment, generally, in a case where the taxpayer

refuses to sign the 872, because of the closeness of

the statutory period running, the Government

Agent is directed to assess a deficiency that will

protect the interests of the Government as far as

their tax liability is concerned. In other words, the

Agent isn't directed to make an extensive examina-

tion, but to assess a tax that will protect any tax

that the Government feels might be due it in regard

to the particular year's return.

Q. In other words, a tax large enough to cover

anything that might be discovered when they have

had the audit? A. That is correct.
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Q. Now would the same situation obtain if an

872 were signed and then, just before the 15-month

period expired, a further 872 was requested of the

taxpayer who then refused to sign it?

A. That is right.

Q. Now from your experience and training with

the Bureau and your education, can you state what

the immediate effect would be after the deficiency

assessment you have referred to to protect the Gov-

ernment was made, [1012] what then occurs?

A. After the deficiency—well, I probably should

state it this way: The examining officer establishes

a deficiency assessment which he feels will protect

the Government against the particular return that

is filed. He will then make his report to the office

and that report will then be sent to the Collector's

Office. In these particular years, it was sent to the

Collector's Office; now it is the Director. And a

90-day letter is issued to the taxpayer advising

them of the deficiency set up as a result of this

Agent's report.

Q. Mr. Deschenes has testified, Mr. Reha, that

a 90-day letter was sent covering the year 1945 to

the defendants in this case. Will you explain what

a 90-day letter is? First, have you seen the actual

90-day letter that was sent? A. I have.

Q. And did that letter have anything to do with

your employment in this matter?

A. It was the cause of

Q. Just yes or no.

A. It was the cause of my employment.
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Q. What is a 90-day letter % What does it do %

Mr. Erickson: I am going to object to going

into this any further, because the 90-day letter re-

lates solely to a [1013] civil collection process and

we are not going to try this case on a civil collec-

tion basis.

Mr. Leavy: May I

The Court: Well, I will ask the jury to step out

again, then.

Mr. Leavy: I don't want to say anything in

front of the jury.

(Whereupon, the following proceedings were

had out of the presence of the jury after their

retirement :)

Mr. Leavy : It is our position, your Honor, that

the Government has opened a good many subjects

here. First, they have opened a lot of subjects go-

ing to good faith, over our objection, and that we

have to rebut. And, secondly, they have opened by

their own witness the matter of the 90-day letter

and of the assessment. It is our contention that

we have the right to show this, and the reason we

feel it is so important is this, your Honor, is that

Mr. Reha can testify that he did advise the tax-

payers that when a 90-day letter is sent, if you file

a petition in the Tax Court within your 90-day

period of time—first, if you don't, they just assess

that much and that is what you pay. But if you

do, you force a complete audit, and no person who

is attempting to defraud the Government is going
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to, if there is a lot more money involved, if he is in

bad faith, is ever going to force an audit of the

return by [1014] filing a petition in Tax Court, so

that this goes very directly.

So your Honor will be fully advised, what did

occur here was that a 90-day letter was sent and

an assesment was made on that. I don't recall the

exact amount.

The Witness: I have the amount.

Mr. Erickson: There was no assessment ever

made.

Mr. Leavy: If counsel contends that, we have

certified copies here of the actual records, if coun-

sel wants to contend that. The only thing I am in

doubt about is not that, but the amount. But the

amount is very small, relatively speaking, compared

to this subsequent amount, and there was a second

90-day letter subsequently sent after this tax peti-

tion, but the amount shown in the first one is much
smaller. And if the taxpayers had been defrauding

the Government, it is our contention they would

have said to themselves: "We are lucky, this is all

they are going after us for. We won't ask for any

audit or anything else, we will stop here." And they

were so advised.

Mr. Erickson: Well, the indictment charges

these people with failure to file in 1945 and 1946

wilfully. Now they come in and want to show good

faith in 1950, long after an investigation is under

way, long after the returns have been sent to Pasco

and the Revenue Agents have launched an investi-
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gation for criminal purposes and for general [1015]

purposes, which later turned out to be criminal.

We are going into a civil collection procedure,

which is entirely irrelevant to any of the issues in

1945 or 1946 or bearing upon the defendants' intent

of mind when they filed those returns at that time.

I don't think they can show four years later actions

that they did that would negative their intent in

1945 and 1946.

Mr. Leavy: The answer to that, your Honor, is

this : That in 1950, if these taxpayers had had a

criminal intent in 1945 or '46, if they had had a

criminal intent at that time to evade taxes, which

would have, of course, required knowledge on their

part, then I don't care if it was two years or five

years later or 50 years later, they still wouldn't

force an audit, if they knew that they had had a

criminal intent and that they had not shown it. It

goes directly.

The Court: I think what we are trying to get

here, and, of course, the real crux of this case is

in the intent of the defendants or their lack of

criminal intent or intent to defraud, I will put it

this way: In 1945—it was really in 1946 and 1947

when they made these returns for the years 1945

and 1946—it seems to me anything that is not too

remote and too far-fetched and closely enough con-

nected with the circumstances at that time and

that would shed light upon what their intention

was at that time, [1016] should be admitted. But

I have already taken the position, and I think I
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should adhere to it, that we shouldn't go into the

matter of the civil action that is pending, if there

is one—I understand there is one pending—or what

civil procedure may be taken, particularly in the

year 1950, which was many years after this hap-

pened. It opens up a very broad field and, of

course, it is very prejudicial to the Government if

it comes in.

So that you may make your offer of proof, if

you care to make one, and I will sustain the objec-

tion as to any further inquiry into the civil pro-

ceeding or the assessment of civil penalties or the

assessment of civil taxes in this case.

Mr. Leavy: Before I make the offer of proof,

your Honor, so I will have this clarified in my
mind, may I ask this witness, as an expert, hypo-

thetical questions relating to the effect of filing a

petition in Tax Court to contest a 90-day letter ; not

relating to this, but hypothetical questions of an

expert of what the effect is and was, and not was,

but would be theoretically?

The Court: That would be going into the very

thing that I

Mr. Leavy: That is the reason I am asking it.

I want to offer that as an offer of proof if we can't

do it. In other words, we have an expert here, who,

I feel, can [1017] testify as an expert on what, in

a hypothetical case, the results would be, which

does not take in 1950, but merely tells the jury

what the theory of the matter is. I would like to

show that to the jury, if we can.
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The Court: Well, what did you have in mind as

to that part of it?

Mr. Leavy: Question something along this line,

your Honor, to ask Mr. Reha if, assuming that a

90-day letter is filed, is delivered to the taxpayer,

and the taxpayer, first, does nothing in the 90-day

period, what occurs. Actually, of course, the assess-

ment becomes binding on him, except for claim of

refund later. Then, secondly, to ask him the ques-

tion, if he in the 90-day period files a petition in

Tax Court, then what occurs, and he would answer

that, I believe, by saying that an audit—well, John,

you can answer it to the Court and tell the Court

better than I can.

The Court: An audit, a thorough-going audit

would be made. That would be perfectly useless

unless you followed up and showed these taxpayers

have filed or there has been an action in the Tax

Court filed in the case of these taxpayers, which

brings you right back into the civil phase of this

controversy which I am trying to avoid.

Mr. Leavy : The only thing, I mean I would like

to follow up the testimony, but even if we didn't,

Mr. Deschenes has testified to the 90-day letter, so

that we would have [1018] theoretical foundation

and then the fact of the 90-day letter. We would

have no further testimony before the jury, of course.

The Court: Well, I don't think that you should

go into that. I don't recall definitely what testi-

mony there has been with reference to the 90-day

letter, but if the Government has gone far afield,
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the remedy for that is a proper instruction to the

jury which you may propose and I will consider,

even to the point of striking that testimony and

directing the jury to disregard it. If they go too

far afield, that is no reason for extending this law-

suit in a geometrical ratio into surrounding fields

that will cover three or four weeks.

The Witness: May I say just one word? There

have been two 90-day letters issued, one after the

Government men came in, but prior to that time,

before these men came into the case or I came into

the case, a 90-day letter was issued by the Treasury

Department saying that these taxpayers, each of

their communities owed $4,817.00 and some cents

in tax, and that they then took exception to that

tax assessment or tax deficiency by engaging me
and coming to me as counsel to prepare a protest

to the Tax Court. And that is the only petition

or Tax Court matter that we are trying to bring

before the Court, and not anything involving what

has developed as a result of these gentlemen's ex-

amination [1019] later on. This was before any of

us came or, actually, was my initial step in connec-

tion with the taxpayers at all.

See, there are two separate petitions in Tax
Court now, one at that time and another arising as a

result of the examination of the taxpayers later on.

The Court : I think you have already testified to

that, perhaps, but if you haven't, I think that you

should be permitted to show that as a result of these

90-day letters, the taxpayers went to Mr. Reha as an
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attorney specializing in tax matters and employed

him and thereafter followed his advice as to what/
i

should be done. I think that is as far as you need go.

Mr. Sherwood: May I say something, your

Honor ?

The Court: Yes.

Mr. Sherwood: To show good faith, we would

offer to show by Mr. Reha merely the fact that

after the 90-day letter assessed a deficiency against

these taxpayers, that they, consulting their tax man,

were advised that if they filed a petition protesting

the deficiency under the 90-day letter, by that, a

complete audit of all their returns for those periods

would be made by the Treasury Department. With

that knowledge, we will show, the taxpayers pro-

ceeded, said " Proceed to protest, if you believe we

don't owe these taxes," showing the good faith of

the taxpayers in their [1020] belief that they didn't

owe even the amount of the deficiency, which was

much less than the deficiency is now contended for

by the Government under the figures shown in Ex-

hibit 52. And I believe that we ought to be able

to show, your Honor, just the mere fact of the

filing of that petition and the purpose of the peti-

tion, without going into the intimate details of the

figures.

The Court : Or the amounts that are claimed ?

Mr. Sherwood: Or the amounts.

The Court: Or the amount of penalty there

might be?
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Mr. Leavy: We could leave out the amount

claimed and the amount of penalty.

The Witness: I have the first petition that was

filed in Tax Court here.

The Court: Mr. Erickson:

Mr. Erickson: Well, that would indeed be very

beneficial for the defense if they could put that

part in without showing the deficiency and the

penalties. Now it has always been my understand-

ing in any criminal case that it is the intent at

the time the act was committed that is the point

of inquiry. Here we have the taxpayers, knowing

that an investigation is launched in Pasco, knowing

that these things are going to be done, and why
wouldn't the taxpayers then at that time do every-

thing they could from then on to demonstrate that

they did have good faith? It is just [1021] per-

fectly natural that a man committing burglary,

grand larceny, anything, he knows the police are

after him, he is going to do anything that he thinks

is necessary to show that he didn't have the crimi-

nal intent at the time, and that is exactly the posi-

tion here. If these taxpayers now come in four

years later and say, "Well, we were in good faith

because we did this in 1950, '

' three years later after

they knew the investigation was under way, we
have a self-serving statement that they are making

at that time solely for the purpose of going back

three years and trying to show what their intent

was at that particular time.
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I don't think there is any case in any of the Tax

Courts or any of the criminal cases that have ever

—or under the laws of good faith in any of our

fraud cases—have ever given that latitude to a

defense.

The Court : Of course, the Court is always under

great disadvantage in a criminal case. There are

either no guiding authorities or we are constantly

unable to find them. If the Court errs in favor of

the defendants, nothing can be done about it, be-

cause the Government has no right to appeal; if

the Government errs against the defendant, he will

be reversed on appeal. So if you gentlemen have

authorities, I think that in fairness to the Court

you should submit them, some parallel case. There

must have been a great many comparable to this

that have arisen. Have [1022] you any authority

for the proposition that these transactions in the

civil phase of the controversy several years later

can be or are properly admissible %

Mr. Leavy: I think Mr. Sherwood might have.

Let me mention one point first on authorities. Mr.

Erickson has just now just exactly reversed the

argument for which he cited authorities when we

talked about the 1944, 47, 48 and 49 returns. He
argued then from the authorities that you can't

prove intent as of the very moment what was in the

man's mind; they have to show it by signs or by

other acts at other times, both prior and subse-

quent, according to Mr. Erickson 's argument for

which he stated that he cited authorities.
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The Court: Regardless of what Mr. Erickson

argued, I excluded that testimony and limited him

to 45 and 46.

Mr. Leavy: The Court allowed 1944.

The Court : That is prior.

Mr. Leavy: It is prior, your Honor, but exactly

the same logic applies to that; that 44 is showing

by some other action, which presumably is an indi-

cation of intent a year later. We are showing by

an action here, not any intent in 1950 at all; we

are showing intent clear back as of 46, because no-

body would do what they did, good, bad or indiffer-

ent, in 1950 if they knew they were opening them-

selves wide open to attack by doing it back in

1945. [1023]

The Court: Well, it isn't too far-fetched, if

you get astute and capable counsel, that counsel

can say, "Let's do it this way because we can argue

that if you go into Tax Court, you are going to

open this whole thing. Now we can use that as

evidence of good faith."

Mr. Leavy: Mr. Reha was counsel at that time.

The Court: Still, my statement stands as to

capable and astute counsel.

Mr. Leavy: We are past the point in time here

where the taxpayers were being advised by incom-

petents, we hope. I mean, after they got me, they

probably were, but they were doing all right in

that interim.

The Court: Mr. Sherwood.

Mr. Sherwood: Your Honor, your Honor is
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familiar with the cases that the Court will allow

rather broad rights to prove good faith to meet

the issue of intent. Even slight acts indicating the

good faith of the defendant are admissible under

all the decisions. In this Circuit, the Himmelfarb

—

I guess that is the way to pronounce it—case is one.

And in the Heindle case, which is—doesn't give the

citation, just refers to it my name here—but in

any event, Haigler vs. U. S., which is in the 10th

Circuit, 172 Federal (2d), 986, in that case the

Court held that any relevant evidence to show

good faith is admissible. We say there is a rele-

vancy here, first because Mr. Deschenes [1024]

testified that the 90-day letter had been issued and

we have a right to explain the purpose of that 90-

day letter and how the defendants reacted to that

assessment of a deficiency. Let the jury determine

whether their reaction indicates good faith or the

lack of it or a rush to hide behind some technical

defense, as counsel contends. That isn't the only

interpretation of their acts. The jury can find from

the evidence what their intent was. It is a circum-

stance.

Now the Court said in the 10th Circuit case

:

(Reading.)

"Wilfulness being an essential element to the

offense charged, evidence showing or tending to

show lack of it, is a defense and is admissible for

that purpose. ** * We have said that where, as

here, motive or bad purpose is an essential element
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of the offense charged, the accused may not only

directly testify that he had no such motive or

purpose, but he may, within rational rights,
i

but-

tress such statement with testimony of relevant cir-

cumstances, including conversations had with third

persons or statements made by them, tending to

support his statement.'
"

Then the Court said:

"We think it irreconcilably inconsistent to [1025]

say in one breath that the guilty knowledge of the

consequence of the act done is the essence of the

offense; in the next breath that ignorance of the

consequences of those acts is no excuse."

Then it goes on into the matter of reliance on the

advice of others.

They relied on Mr. Reha, we intend to prove

by this offer, and it is for the jury then to deter-

mine whether the taxpayers intended to make full

disclosure, not in fear of prosecution or the con-

sequences of an unlawful act, but to show that they

were trying to do whatever was right with respect

to their tax, not having entertained a fraudulent

intent before.

Then, also, your Honor is familiar with the cases

that allow the use of an expert in these tax cases

to meet the expert testimony of the Government's

experts, and we are submitting Mr. Reha's testi-

mony in that regard to meet the testimony of Mr.

Deschenes and Mr. Williams.

The Court : What testimony are you meaning, by



944 Charles and Wallace Bateman

(Testimony of John J. Reha, Jr.)

this showing of the pending action in the Tax

Court?

Mr. Sherwood: Mr. Deschenes testified that the

90-day letter had been issued, creating a deficiency

against the taxpayers.

The Court: What was the purpose of showing

that, Mr. Erickson? [1026]

Mr. Erickson: We didn't show it. It is my
recollection that something cropped out on cross-

examination.

The Court: On cross-examination, wasn't it?

Mr. Erickson: On cross-examination, before I

could get the objection in.

The Court: The remedy for that, if you don't

think it is in here properly, I will instruct the

jury to disregard it and strike it from the record,;

I don't think we should use that as the basis of

extending this lawsuit into the realm of this civil

controversy. I think that as far as relying upon

Mr. Reha is concerned, everything that could fix

their liability in their 45 and 46 taxes was long

ago past before they ever contacted Mr. Reha.

They couldn't have relied on his advice as to any-

thing they did in 1945 or 46, and what they did

then determines their liability.

Mr. Sherwood: Of course, our theory has been

in this case, and still is, that the defendants were

unaware of any liability to the Government even

at the time they consulted Mr. Reha.

The Court: Well, that is to be judged by the
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jury from all the facts and circumstances and all

the testimony.

Mr. Leavy: We would have to show the facts.

Mr. Sherwood: We have to show the facts and

circumstances.

The Court: All right, gentlemen, I think that

three [1027] years later and in connection with a

civil controversy is too remote. I will sustain the

objection. You may make your offer of proof.

Mr. Leavy: I would suggest, if the Court has no

objection to a somewhat unorthodox procedure, if

Mr. Reha, the witness, may make the offer of proof,

it will be more concise than I.

The Court: Very well, I have no objection to

that.

The Witness: Your Honor, the defendants wish

to show in this particular case that they received a

notice from the Treasury Department, which was

dated June 30, 1950, apprising them that they

owed the Government in taxes the sum of $4,841.17

for the year 1945, and that by virtue of this 90-day

letter, they were advised that if they wished to

protest the assessment of such a deficiency, they

would have to file a petition in the Tax Court within

90 days from the date the letter was issued; that

the taxpayers, through their agent, contacted coun-

sel to prepare such a petition, upon advice and

direction of the taxpayers, and that they did then

cause a petition to be filed with the Tax Court to

protest the deficiency that was proposed for the

year 1945, and that the filing of this petition
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showed the lack of intent or knowledge on the part

of the taxpayers that they had any additional sums

or tax owing the Government for the year [1028]

1945.

The Court: Do you wish to supplement that in

any way?

Mr. Leavy: Yes. We wish to supplement it by

saying that the taxpayers were advised by Mr.

Reha that if they had any reason to fear an audit,

this would produce an audit; that they had full

knowledge of that; that at the time Mr. Reha was

contacted, the 90-day period had practically ex-

pired, so that there was not any time in which Mr.

Reha, as their attorney, could make any investiga-

tion of facts, but merely had to leave the matter up

to the taxpayers.

Now in addition to that offer of proof, your

Honor, we would like to make an offer of proof that

would be the same, except that we would offer to

delete from the offer of proof any reference to the

actual sums of money involved in these petitions.

And then as a further third proposed offer, we

would offer the same proof, except to delete the

amounts involved and also offer to delete any state-

ments made by Mr. Reha to the taxpayers advising

them of the result of filing a petition in Tax Court,

but in lieu thereof, to ask Mr. Reha to testify as

an expert as to what the effect actually is, and then

to ask him merely whether or not he advised the

taxpayers ; in other words, not to relate any conver-

sation.
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Now in connection with our offer, your Honor,

we also would like to have some identifications

marked and [1029] placed in evidence.

The Court: All right.

Mr. Leavy: Which will be a part of the offer.

I don't know how the Court wants to mark these.

The Court: I think they should be marked as

the next numbered exhibit for identification and

then if the offer is rejected, they will be here in the

file, but will not be available for submission to the

jury, of course, either during the course of the

trial or after the case is submitted to the jury.

The Witness: The petition should come first.

There is a petition and answer for each one. I

think it says on the face there, "Petition."

Mr. Leavy: Marking Defendants' 67, 68, 69

and 70.

The Court : That is 67 to 70, inclusive %

The Clerk: Yes, sir.

The Court: All right.

Q. (By Mr. Leavy) : Mr. Reha, will you state

what Identification 67 is?

A. Identification 67 is a petition by Charles W.
Bateman and Marie Bateman to the Tax Court of

the United States, being Docket No. 30810, wherein

the taxpayers protest the assessment of a deficiency

of income tax in the sum of $4,841.17 for the year

1945, which notice of deficiency assessment was

issued by the Collector [1030] of Internal Revenue,

Tacoma, Washington, dated June 30, 1950.
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Q. You state it is a copy of the petition; it is

duly certified, isn't it?

A. It is a duly certified copy by the Clerk of the

Tax Court of the United States, Victor S. Mersch.

Q. Handing you Identification 68, will you state

what that is?

A. This is the answer of the Government of the

United States in response to the petition filed by

Charles W. Bateman and Marie Bateman to the

Tax Court of the United States, which was Cause

30801. This answer was filed by the United States

on November 7, 1950, in the District of Columbia,

Washington, D. C.

Q. Handing you Identification 69, will you state

what that is ?

A. Identification 69 is a certified copy of the

petition of Wallace Bateman and Eliza Bateman

against the Commissioner of Internal Revenue as

filed in the Tax Court of the United States.

The Court : Is that 69 now ?

A. Yes.

The Court: What is that, did you say?

A. It was the petition of Wallace Bateman and

Eliza Bateman against the Commissioner of In-

ternal Revenue. [1031]

The Court: Is that for a different year?

A. No, the other was for Charles Bateman.

The Court: Oh, I see.

A. There were two.

The Court: I see. The 67 is Charles Bateman?

A. Is Charles, that is correct.
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The Court : And 69 is Wallace Bateman ?

A. Wallace Bateman and Eliza. See, it is a com-

munity.

The Court: Yes.

Q. (By Mr. Leavy) : 69 is the same as 67, ex-

cept it is for Wallace instead of Charles?

A. That is correct, and the statements I have

made relative to that petition apply to this petition.

Q. And Identification 70 is the same as Identifi-

cation 69, except as to the party named ?

A. That is correct.

The Court: You know what these documents

are, I presume?

Mr. Erickson: Yes, I have seen the documents.

These are Tax Court petitions that were filed, and

I object to all of them.

Mr. Leavy: We offer all of them.

The Court: Yes, I understood you were offering

them. The objection will be sustained and the offer

refused. [1032]

I might say that these offered documents will be

a part of the record and files here. I won't submit

them to the jury, of course, but they would be

available for appeal if they are designated as part

of the record of appeal.

(Whereupon, said documents, being Defend-

ants' Identifications 67 through 70, inclusive,

were offered and rejected.)

Mr. Leavy: As to the three alternate offers of

proof we made, we offer these with each offer,
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except insofar as the second offer, I believe, and the

third, eliminated amounts, and we would offer the

exhibits with the amounts eliminated in conformity

with those.

The Court: Very well, the offer is rejected.

Does that conclude your offers ?

Mr. Leavy: Yes.

The Court : I think we may as well take a recess.

Mr. Sherwood: Pardon me, your Honor, I have

consulted with counsel relative to Exhibit 56, a

letter dated July 12, 1951, which is a part of that

exhibit, addressed to Charles W. Bateman and

signed by Jack G. Williams, Special Agent. If I

may approach the bench with counsel?

Mr. Erickson: Yes, we have discussed that and

there is a reference in there to the years which the

Court has [1033] eliminated, and I have agreed

with Mr. Sherwood that can be chopped out.

Mr. Sherwood: Mr. Erickson pencilled over the

line that might be eliminated, and then the rest of

the context of that about failure to file returns.

The Court: Yes, let's see it.

(Exhibit to Court.)

The Witness : It would be the last two sentences

of that paragraph. The last two sentences of that

paragraph should be stricken.

Mr. Erickson: That letter was already received

in evidence, but I think in spirit with the Court's

ruling, we should obliterate that sentence.

The Court: Yes, it wasn't read to the jury at
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the time it was admitted, so that if you will point

out to Mr. Taylor during some recess here what

part you wish to have deleted, he can take care of

that for you and block it out so it can't be read.

Mr. Leavy: Probably should be done now, be-

cause the next examination, Mr. Reha will go right

into this.

The Court: I see, all right.

Mr. Leavy: If we are taking a recess, it can be

done now.

The Court: I was just about to say we are get-

ting down into low gear here and I think we should

continue until [1034] five o'clock tonight. Counsel

will bear that in mind.

Court will recess for ten minutes.

(Whereupon, a short recess was taken, after

which the following proceedings were had in

the presence of the jury:)

Q. (By Mr. Leavy) : Mr. Reha, as a result of

the receipt by the taxpayers of the 90-day letter

that has been referred to, did or did not the tax-

payers employ you? A. They did.

Q. And did you give advice to the taxpapers

with relation to that matter? A. I did.

Q. And did the taxpayers follow your advice?

A. They did.

Q. Now when was that employment?

A. As nearly as I can recall, that employment

was on or about the 23rd or 24th of September, 1950.



952 Charles and Wallace Bateman

(Testimony of John J. Reha, Jr.)

Q. When did you first talk to the Bateman

brothers, or either of them, with respect to this

matter ?

A. I talked to Wallace Bateman on the tele-

phone the day after I was employed.

Q. By whom were you employed?

A. By—I was contacted by Mr. Don Isham.

Q. And you talked to Mr. Wallace on the tele-

phone the [1035] following day?

A. To verify the employment.

Q. When was the first time that you ever met

the Bateman brothers personally?

A. I met the Bateman brothers for the first

time on the 10th day of November, 1950.

Q. And where was that?

A. In—I was going to say in Kennewick, but I

believe that Mr. Charles Bateman came to the

Pasco Hotel in Pasco and picked me up and took

me to Kennewick, so that I actually met Charles

Bateman in Pasco.

Q. Now you have been present in the courtroom

throughout this trial? A. I have.

Q. Mr. Williams, as you know, has testified to

his efforts to talk to the taxpayers after you were

in the case, and he has offered in evidence Exhibit

No. 56, which includes correspondence between you

and Mr. Williams. First, let me ask you, is that

exhibit complete as to including the entire corre-

spondence between you and Mr. Williams ?

A. It is not.
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Q. Do you have the additional correspondence?

A. I have a copy of an original letter from Mr.

"Williams to me dated September 20, 1951. That is

not a part of [1036] this exhibit.

Q. May I have that copy, Mr. Reha ?

(Document to counsel.)

That is not a copy, this is the original letter, is

it not? A. Yes.

Q. Yes. A. Excuse me.

Mr. Erickson : We have no objection if you want

to attach it to the rest of them. It all relates to

the same thing.

A. I have also one other letter. It isn't material

to the case; however, it does pass between Mr.

Williams and I. It is a letter from Mr. Williams

that bears some pencilled notations on the bottom

as made by me at the time that I received the letter.

Q. (By Mr. Leavy) : But this letter would be

just for the purpose of completing the file on the

correspondence, is that right?

A. That is correct,

Mr. Leavy: Does the Court want to have all

these in Exhibit 56 or as a separate exhibit? It is

immaterial to me.

The Court: Well, I think since you are offering

them, [1037] they probably should be a separate

exhibit.

Mr. Leavy: Let's mark this one separately, too,

for identification.

The Court: To show more clearly the order in
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which they came in, I think. Are you going to

attach them both together as 71?

The Clerk: Your Honor, I have marked them

71 and 72.

The Court: All right.

Mr. Leavy : They perhaps might as well be sepa-

rate.

The Court: Yes, all right.

Mr. Leavy: The second letter is really for the

purpose of completing the file only.

The Court : Yes, all right.

Mr. Erickson: No objection.

The Court: They will be admitted. The one he

had was 71?

Mr. Leavy: As I understand, there is no objec-

tion to 71.

The Court: All right.

Mr. Leavy: Those pencilled notations may be

erased, if you prefer. It doesn't appear to me to

be material.

Mr. Erickson: No objection.

The Court : It will be admitted, then, 72, also.

Mr. Leavy: With the pencilled notations erased.

The Court: Yes, all right. [1038]

(Whereupon, said letters were admitted in

evidence as Defendants' Exhibits Nos. 71 and

72.)

Q. (By Mr. Leavy) : You have now Exhibit 56

and Exhibit 71, Mr. Reha. Will you go ahead and

tell the jury—First, let's go back to the chronological
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order of things. When did you first talk to Mr.

Williams or Mr. Deschenes with reference to the

Bateman matter?

A. I first talked to Mr. Williams and Mr.

Deschenes on the morning of November 10, 1950.

Q. And you met them at the Pasco Hotel?

A. I met them at the Pasco Hotel and I met

them in the coffee shop, and after we both had

breakfast, or the three of us, we then went upstairs

into the room of Mr. Williams and Mr. Deschenes,

which was on the morning of November 10th, and

discussed a few matters pertaining to this particular

case. I had not as yet talked to the taxpayers and

advised Mr. Deschenes and Mr. Williams of that

fact, but in view of the fact that I was representing

them, I advised Mr. Williams that I knew his pur-

pose for being in the examination and why this

was a joint examination. I knew the one thing that

he was solely interested in and I told him that I

would like to talk to the taxpayers and to look

and see [1039] what information I could find and

that I would meet them there then that afternoon

about noontime, which did occur afterwards.

Q. At that time when you first talked to Mr.

Williams and Mr. Deschenes, did you have any

actual information about the matter yourself %

A. I did not. I had not seen the taxpayers'

books or records, nor had I had an opportunity to

talk with the taxpayers.

Q. You knew, I assume, both Mr. Williams and

Mr. Deschenes personally before that?
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A. I knew Mr. Deschenes personally; I hadn't

met Mr. Williams prior to that date. I had heard

of him but had not actually met him personally.

Q. Now you, I believe, said you told them you

would meet them again about noon?

A. That is correct.

Q. Did you do so? A. I did.

Q. And at that time, had you talked to the tax-

payers ? A. I had.

Q. Was there anything in that conversation of

any importance or anything that Mr. Williams said

about it with which you did not agree?

A. Well, I did tell Mr. Williams that I had

discussed the [1040] matter with my clients and I

had found that they were not very well educated

and they didn't know too much about their

Mr. Erickson: To which we are going to object

here. This conversation years later has no bearing

in this case.

Mr. Leavy: The subject matter was opened by

Mr. Williams on his own examination by the United

States Attorney.

Mr. Erickson : It was opened for another matter.

Mr. Leavy: If the conversation is opened, it is

opened.

The Court: Well, all right, I will overrule the

objection. Go ahead.

A. And I told Mr. Williams that I had advised

my clients that I did not want them to discuss the

tax matters with Mr. Williams outside of my pres-

ence or that of Mr. Olafson, because I felt that
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they did not understand the complications and the

intricacies of their tax returns. I told him that

I had told my clients that both Mr. Deschenes and

Mr. Williams were experienced investigators, men

who knew how to question them and to get informa-

tion from them that would perhaps be injurious

to their own personal tax problems and would not

necessarily reflect the true facts. I told them that

it was comparable to an insurance adjustor [1041]

who would call on witnesses and people who par-

ticipated in accidents and would ask questions

which would be slanted and perhaps not get the

correct answer, even though they might intend to

get such an answer.

Q. Well

A. I was just going to say, Mr. Williams then

said he would agree that he would not talk with the

taxpayers outside of my presence or that of Mr.

Olafson, and Mr. Williams did not do that during

the course of the entire examination thereafter.

Q. After that meeting, was there another meeting

between Mr. Williams and Mr. Deschenes at a later

date in which you participated?

A. Yes. Mr. Olafson and myself made a special

trip to Spokane and had a conference with Mr.

Deschenes and Mr. Williams on May 28th. Of
course, in between this time, Mr. Olafson and Mr.

Deschenes had met on several occasions and had

worked with both of these men in attempting to

arrive at a true picture of the operations of these
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taxpayers, both on the farm and in their tavern

and hotel business.

Q. Now this meeting you refer to was on May
28, 1951? A. Yes, that is correct.

Q. In the interim between November 10, 1950,

and May 28, [1042] 1951, did Mr. Williams, Mr.

Deschenes or any person representing the Bureau,

make any request of you that they meet with the

taxpayers themsleves? A. They had not.

Q. And during that interim, was any work

being done in connection with the matter, to your

knowledge ?

A. Yes, considerable amount of work had been

done.

Q. Had some of the records been destroyed by

fire? A. They had.

Q. Now Mr. Williams has stated that he had

requested a sworn statement from the taxpayers.

First, will you tell us what a sworn statement is in

the Bureau terminology?

A. A sworn statement is a statement made by

the taxpayers under oath to questions that are

asked them by members of the Treasury Depart-

ment, generally the officers making an examination

of the taxpayers' returns for particular years.

Q. When did Mr. Williams first make a request

for a statement of the taxpayers to you ?

A. At this meeting on May 28th at Spokane,

Mr. Williams asked us colloquially whether or not

we were going to have our taxpayers make a sworn

statement and
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Q. Just a moment. Why would he have asked

that, do you know? [1043]

A. Well, it is a general policy in one of these

examinations for the examining officers to get a

sworn statement, if they can. And Mr. Williams

asked me whether or not I intended to have the

taxpayers make a sworn statement, and I told

him that as yet I hadn't arrived at that conclusion

because of the fact that we still hadn't, up to May
28th, fully completed a picture of all of the trans-

actions and operations that these taxpayers were

engaged in and indulged in during those years.

And Mr. Williams and Mr. Deschenes agreed

that we still hadn't completed our picture, and so

I said that Mr. Olafson still had some schedules

to complete for me so that it would round out the

entire picture, and that we would and hoped to

arrange for a formal statement by our taxpayers

sometime in June, in the latter part of June or the

middle of June, I can't remember the exact date.

We didn't set a specific date, we thought that per-

haps we would make it around the 14th of June.

I think if I read from my letter, it would perhaps

clarify

Q. Is that letter a part of the exhibit?

A. It is part of the Exhibit 56.

Q. Yes, go ahead and read from it. Give the

date of the letter, too, please. [1044]

A. This is the letter dated June 8, 1951, and
this is addressed to United States Treasury Depart-

ment, Internal Revenue Service, 604 Fernwell
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Building, Spokane 8, Washington, and it is ad-

dressed to the attention of Mr. Jack Williams,

Special Agent.

It says: (Eeading.)

"Dear Mr. Williams:

"At a conference held in Spokane on May 28th

in your offices in which Mr. Walter Olafson and

myself were present, we had tentatively set June

14th as a date when we felt that the Bateman

brothers were to be able to make a statement to the

Government. If you will recall at the time that

the suggestion was made by you, I asked Mr. Olaf-

son to step into the hallway for a brief discussion.

I had made certain inquiries of Mr. Olfson concern-

ing the possibility of obtaining for me certain in-

formation and schedules which I felt that I needed

before I would consider disposing of my clients

to making their statements.

"I have recently heard from Mr. Olafson and he

advises me that I will not be able to have all of

the information that I desire by the 14th of June.

I have also given this request additional consider-

ation and feel that there are certain facts and

matters that I must have clarified to my own [1045]

satisfaction from the taxpayers.

"In view of these circumstances, it is requested

that the hearing date of June 14th be delayed until

a later date. I will write you and advise of our

choice in this matter as soon as possible."

Q. Now, Mr. Reha, stopping there, you have

said in that letter something about the Batemans



vs. United States of America 961

(Testimony of John J. Reha, Jr.)

were able to make a statement. What did you

mean by they would be able to make a statement?

They were physically able, weren't they?

A. Yes, that is correct.

Q. Were they willing to make a statement?

A. Yes, they were.

Q. What did you mean by that statement, then?

A. Well, I meant that I would have to first ex-

plain to them the nature of their transaction, how

it affected their tax liabilities, and make a general

explanation to them just what a statement was and

acquaint them with their tax problem.

Q. And you didn't have the information yet?

A. I did not.

Q. All right, go ahead, then.

A. Then on July 12, 1951, a letter was written

addressed to Mr. Charles W. Bateman, the Bate-

man Building, Kennewick, Washington, and one

was also written to Mr. [1046] Wallace Bateman,

and I believe a copy was sent to me, and it came

from Mr. Jack G. Williams, the Special Agent.

This letter reads as follows: (Reading.)

"The investigation which this office has been

conducting relative to your income tax liability
"

The Clerk: Just a minute. That changed copy

hasn't been substituted.

Mr. Leavy: Is that the one that was changed?

A. I think

The Court: Better state the substance of that,

then, Mr. Reha.

The Witness: I know what they wish.
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The Court: I don't think there would be any

objection to your stating the substance of it. It

would really save time, anyway.

A. Well, in substance, your Honor

The Court: All right.

A. In substance, this letter stated that the Gov-

ernment Agents were setting the 17th day of July,

1951, at Room 2, Bailey Building, Pasco, as the

place where the taxpayers could make a sworn

statement, if they so desired. This letter was dated

July 12.

Q. (By Mr. Leavy) : Where is your office, Mr.

Reha?

A. My office is in Tacoma, Washington. [1047]

Q. And where is Mr. Olafson's offices'?

A. In Yakima.

Q. Do you know what day you received that

letter, a copy of the letter of July 12th?

A. I would have received this letter—refreshing

my memory now and looking at the file and why
I didn't have a copy in my file was because this

letter was sent directly to the taxpayers and a copy

wasn't sent to me, so I have both of the taxpayers'

copies in my file, and I therefore probably received

this on about the 15th day of July, two days before.

Q. You mean that after you had talked to Mr.

Williams about the making of a sworn statement

and had written to him with respect to it, that in

reply he did not write to you, he wrote to the tax-

papers directly? A. That is correct.
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Q. And you received word, then, of it on July

15th, requesting a meeting at Kennewick on the

17th? A. That is right.

Q. Was it possible to have that meeting on the

17th of July?

A. That was an impossibility, due to my sched-

ule, and I immediately called Mr. Olafson to deter-

mine whether or not he would be able to appear

with the taxpayers, and he was not able to be there

on such short notice, [1048] either.

Q. Now, thereafter, what did you do when you

got the copies of the letter on the 15th of July or

thereabouts ?

A. I immediately called Mr. Olafson and the

taxpayers and informed them of the date that had

been set up by Mr. Williams, and they advised me
that they were commencing their harvest.

Q. Did you contact Mr. Williams or Mr.

Deschenes I

A. I did, I then telephoned Mr. Williams on the

16th. Because of the shortness of time, I didn't

want him to make a trip to Pasco to take a sworn

statement and then not have—make a useless trip,

and so I telephoned him and confirmed that tele-

phone conversation with a letter on the 16th of July.

Q. Is that letter a part of that exhibit?

A. The letter is a part of the exhibit, and I

think that I would like to read the letter, which

fully sets forth

Q. Is it a long letter or a short letter?

A. It is just three paragraphs.
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Q. Read the part of it that is pertinent, if there

is some that isn't.

A. I say: (Reading.)

"I am writing this letter in response to your

letter of July 12, 1951, and our telephone [1049]

conversation of this date.

"As I stated in the course of our conversation,

the Batemans would not be available on July 17,

1951, at the Bailey Building in Pasco, Washington,

for purposes of making sworn statements. The

primary cause of their inability to be present is

due to the fact that they are presently in the midst

of harvesting wheat, It is my understanding that

they are in the fields approximately 16 hours a day

and that they anticipate completing their harvest

within the next 30 days. Consequently, their pres-

ence in Pasco on the 17th of July would cause

them undue hardship and inconvenience.

"If you will recall, I also pointed out to you

the fact that Mr. Olafson had not been able to pre-

pare certain reports that I have requested from

him and which I feel should be made before the

taxpayers make their statements to the Treasury

Department. Mr. Olafson advises me that the rea-

son for his delay in getting this report in my hands

was due to the fact that he had to complete the

1950 income tax returns for clients on whose re-

turns he had obtained extensions. Mr. Olafson

stated that the reason he had to obtain these ex-

tensions was due to the fact that he had spent a

considerable amount [1050] with Mr. Deschenes
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in attempting to reconstruct balance sheets for the

Batemans for these years."

I improvised a little bit by saying " these years."

The Court: Yes, all right.

A. (Continuing.)

"We felt that your office would cooperate with

us in our request since we had made every effort

to do so with you in preparing the balance sheets

of the taxpayers.

"As a result of our conversation, it is my under-

standing that you will delay completing your report

on this case for at least 30 days and that I will

contact you shortly after the 10th of August ad-

vising you should my clients feel disposed to make

a sworn statement."

Q. (By Mr. Leavy) : Did you contact them

shortly after the 10th of August? A. I did.

Q. At that time, what was the situation with

respect to the wheat harvest?

A. I had received a letter from Mr. Olafson and

also one from—it was signed by Mr. Bateman, and

it stated that they were still in the harvest, but ex-

pected to be through within one week.

Q. Did you convey that information to Mr.

Williams? [1051]

A. I did, I conveyed that.

Q. Did you again write to Mr. Williams, or did

he reply, first, to that at all? A. He did not.

Q. Did he reply, not in the exhibit, but did he

reply by telephone or any other way?
A. He did not.
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Q. Then when did you next write to Mr. Wil-

liams? A. On September 7, 1951.

Q. And what did you tell him in that letter?

A. In that letter I advised him that I had just

heard from my clients that they had completed

their harvest, and, "We are prepared to make a

statement to the Treasury Department at a date that

would be mutually agreed upon." I said, "I have

talked with Mr. Olafson this date and our schedules

are such that the first week in October will be the

first open date where both Mr. Olafson and I would

be able to be present for the taxpayers' statements.

In view of the fact that the taxpayers are all resi-

dents of Kennewick, Washington, it is felt that

Pasco or Kennewick would be the most logical place

for this meeting."

Q. Now did you receive a reply to your letter

of September 7, 1951? A. I did. [1052]

Q. Is that reply in evidence?

A
Q
A
Q
A

It is not a part of Exhibit 56, but that is-

It is a new exhibit there ?

That's right.

What is the date of that reply ?

The date of that reply in September 20, 1951.

Q. And what did Mr. Williams say in that

reply? You don't need to read the jury the whole

exhibit, the jury can read it in the jury room, but

what did he say?

A. He said that the Government

Q. Read part of it, if you want to.

A. In substance, he just says that he is—has
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turned this case in and that we would be given an

opportunity to make any statements that we wished

to the Special Agent in Charge, Intelligence Unit,

Seattle, Washington, and he says there were estab-

lished procedures that provide

Q. Then, the effect of the letter is he said "No,"

is that right? A. That is right.

Q. Now Mr. Williams has testified here in the

courtroom, "That, finally, I set a last day and told

them I would be available then and that would be

the last time that I could be." Did he ever set a

date and tell you that would be the last time that

he would be available? [1053]

A. The only time we received any

Q. Just answer that yes or no.

A. No, he did not.

Q. Not orally, by telephone, by letter or by

anything else? A. That is right.

Q. Did you have any indication prior to the

letter of September 20th that he was going to take

the position that since a few months had gone by,

he wouldn't accept a statement? A. No.

Q. Incidentally, I think in that correspondence,

Mr. Reha, there are some letters back and forth

that relate to these Form 872 's, is that correct?

A. That is correct.

Q. And did you, as representative of the tax-

payers, or the taxpayers themselves, at any time

after you were in the case, refuse to sign any 872?

A. We did not.

Q. You did not? A. No.
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Q. Now in this last letter—that is Exhibit 72,

I believe—is that the right number?

The Clerk: 72.

A. 71 is the letter of September 20th. [1054]

Q. (By Mr. Leavy) : In 71, you say, there was

some reference to the taxpayers would have the

right to do something else. Is that something else

on the chain going up? A. That is correct.

Q. And did the taxpayers, through you, write

any letter to someone on the higher-up level?

A. We did.

Q. To whom was that letter written ?

A. To the Chief Counsel for the Treasury De-

partment, a Mr. Wolvin Patton.

Q. Is that the letter which Mr. Williams had

here at the time that exhibit was offered and which

was removed from the exhibit, do you know?

A. I don't know whether

Mr. Sherwood: That wasn't it.

A. he removed it or not. It was not a part

of the exhibit.

Q. (By Mr. Leavy) : Do you have a copy of

that letter? A. I do.

Mr. Leavy : Does the Government have the origi-

nal letter from Mr. Patton?

Mr. Erickson: We have Mr. Patton 's report

here.

Mr. Sherwood: It wasn't Patton 's report, it was

the letter to Patton. [1055]

Mr. Leavy: Which we presume he received.
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Is the answer that you do not have it, Mr. Erick-

son?

Mr. Williams : That we do not have it.

The Clerk: Defendants' 73.

Q. (By Mr. Leavy) : I hand you Identification

73, Mr. Reha. Without stating any of the contents,

will you state what that is ?

A. That is my letter to Mr. Wolvin Patton, who

is counsel for the Treasury Department in Seattle.

Q. Station in Seattle? A. That is correct.

Q. And to what does it relate?

A. To Wallace and Charles Bateman of Kenne-

wick, Washington, Reference No.

Q. So the letter is here?

A. Yes, that is correct.

Mr. Leavy: We will offer Identification 73. I

haven't gone through it carefully, it may have some

other matters that would have to be deleted, your

Honor.

Mr. Erickson: May it please the Court, we have

no objection to 73, provided we be permitted to let

Mr. Patton 's side of the argument go in, too, No. 74.

The Court : Has counsel seen it ?

Mr. Sherwood: Your Honor will recall there

was [1056] attached to this exhibit originally a

lengthy report by Mr. Patton, which is merely a

narrative statement of the whole investigation. It

doesn't purport to be a reply to the letter, which is

Exhibit 73, at all. It isn't a part of the correspond-

ence, it is merely an interdepartment document
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narrating certain events over a period of many
months.

Mr. Leavy: I might show the Court what that

contains.

(Document to Court.)

Mr. Sherwood: Your Honor directed that that

be detached.

The Court : I will ask the jury to step out again.

(Whereupon, the following proceedings were

had out of the presence of the jury after their

retirement.)

The Court : This is, frankly, the taxpayers ' argu-

ment in this whole broad controversy, both civil

and criminal. The opening paragraph states that:

"I am setting forth herewith in memorandum form

the statement of the contentions of the above-named

taxpayers." It then consists of four closely-written,

letter-sized typewritten pages. On the back page,

it brings in by the back door what I have already

excluded from the front door: "The taxpayers

would not have engaged an attorney to file a peti-

tion to the Tax Court protesting an assessment of

the $9,683.34, when they knew that they had with-

held over $100,000.00 from the Government that

same year," which brings in precisely what [1057]

I have already ruled should not go in. And I don't

think it is proper, anyway, to put in a statement

frankly in a narrative form of the contentions of

the taxpayers.
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He may testify that he wrote to this official in

connection with this matter, but the contents of the

letter—you are objecting to it, I presume?

Mr. Erickson: Yes.

The Court: The objection will be sustained.

Bring in the jury.

Mr. Leavy: Before the jury comes in, I just see

one more item I would like to clear up before the

jury comes in.

The Court : All right.

Mr. Leavy: The question I would like to ask of

Mr. Reha, as an expert, would be if he had exam-

ined the 45 and 46 returns and whether or not, in

his opinion, from that examination they were pre-

pared by a person who was competent to prepare

tax returns.

Now I am not clear whether I would be contra-

vening the Court's ruling or not. That is why I

wanted to ask before the jury was in.

The Court: Mr. Erickson.

Mr. Erickson: I should think that that would

be like calling one lawyer and asking him if another

lawyer was competent to appear in court, just by

looking at one pleading in one case. He now pro-

poses to ask the witness whether [1058] by looking

at this one return, if Mr. Isham is a competent

accountant or not. That, it seems to me, is going

into a matter which we carefully considered last

week and ruled out.

Mr. Leavy: I didn't want to argue it, I merely

wanted to be sure I was clear.
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The Court: I don't think that is proper. You

can show anything he did in connection with these

returns.

Mr. Leavy: I would like to make an offer of

proof as to Mr. Olafson's testimony on the same

subject. It would be out of order.

The Court: Very well.

Mr. Leavy: We offer to prove by the witnesses

John Reha, Jr. and Walter Olafson, that if they

were asked the question of whether or not from an

examination of the face of the return, they, as

experienced men in tax work, would say whether

or not the person preparing the return was ob-

viously incompetent to do the work, and that their

testimony would be that he was incompetent.

The Court: Very well.

Mr. Erickson: Objection.

The Court: The objection will be sustained.

Bring in the jury.

(Whereupon, the following proceedings were

had in the presence of the jury.) [1059]

The Court : You may proceed.

Q. (By Mr. Leavy) : Mr. Reha, you were pres-

ent, were you not, Saturday morning when the

United States Attorney was questioning Mr. Wal-

lace Bateman about paying $1,500.00 in June on

the estimated tax return in 1946, I believe was the

year? A. I was.

Q. Do you know what the situation was with
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respect to that payment, what Mr. Bateman was

actually doing? A. I do.

Q. Will you state what that was?

A. May I have the exhibit, please?

Q. If Stan can find which one it is. It was the

1945, I guess, wasn't it? A. That is correct.

Q. I was wrong, I said 46. I hand you Exhibit

58. Will you go ahead and explain ?

A. In the course of our examination, we had

verified the fact that these taxpayers had filed

estimate income tax returns for the year 1945 in

the sum of $2,000.00 each. We verified this with

the Government Agents, Mr. Williams and Mr.

Deschenes, and they have confirmed the fact that

the taxpayers did prepare estimated returns for this

year in that amount. It further shows [1060]

that on March 13, 1945, a check for $1,000.00 was

made payable to the Collector of Internal Revenue.

This check was signed by Wallace Bateman. How-
ever, on the face of the return, to indicate that it

represented a $500.00 payment on the estimated

tax of Wallace Bateman and $500.00 on the esti-

mated tax of Charles Bateman, is the fact that the

Treasury Department has stamped two separate

numbers.

Q. On the return, you said?

A. I mean on the check.

Q. The check.

A. The numbers are stamped in red ink, one

number being

Q. We don't care about the numbers, John.
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A. And they also have in blue pencil the sum

of $500.00 twice, totaling $1,000.00, which indicates

and is done when the Collector's Office receives one

check in payment for two returns. They break it

down on the face of the check to show that it is

payment for two returns.

The Collector's Office then in June sends to the

taxpayer a statement—oh, generally, it will come

around the first of the month, saying that you have

paid—the statement says $500.00 has been paid

on estimated and so much is due and the second

quarter payment is due on your estimated return.

These [1061] taxpayers each received such a state-

ment. The statement disclosed $500.00 had been

paid and showed a balance of $1,500.00. The tax-

payers, of course, in making payment, if they

wanted to make a quarterly payment, would have

paid another $500.00. However, as shown by this

exhibit, there is a check for $1,500.00 made on June

15th, signed by Wallace Bateman, and there is a

check for $1,500.00 on June 15th signed by Charles

Bateman. In other words, what they did, they

paid the second, third and fourth quarters of their

estimated tax on June 15th and didn't amend their

estimated returns, as Wallace said on the stand

Saturday.

Mr. Leavy: You may cross-examine.
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Cross-Examination

By Mr. Erickson:

Q. Well, Mr. Reha, on those estimates there and

those checks and that exhibit, did you see the esti-

mates ?

A. I didn't see the estimate itself, but confirmed

it with Mr. Williams and Mr. Deschenes.

Q. Those are the payments on the 1945 esti-

mates? A. That is correct.

Q. What happened, then, after they made those

payments and filed a net loss return of 1945?

A. Do you have the exhibit of their income tax

returns [1062] for 1945, their individuals'?

Q. Yes.

A. That would be—it is 3, 4, 5 and 6, I think.

Q. I hand you Exhibit 3 and Exhibit 4.

A. Exhibit 3 and 4, that is right. One is the

1945 return of Wallace Bateman and Eliza Bate-

man; the other is the 1945 return of Charles Bate-

man and Marie Bateman.

On the lower right-hand corner of each of the

returns, for purposes of simplification to get it

down so we won't have duplication, both returns

are identical so it applies to both returns what has

been done, in the corner where it shows the amount

of tax in the lower right-hand corner, it says

"None" and then it says, "How much have you
paid on your 1945 income tax?" and then there a

Capital "A" bracketed by withholdings, and there

is "None" there from the taxpayers because they
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had nothing withheld. And then there is a capital

"B," "Payment on 1945 declaration of estimated

tax," and there is a sum of $2,000.00. And that

$2,000.00 is carried over to the farm column of the

return and under the "Tax Liability" is "None,"

and so it shows an overpayment—well, the return

shows incorrectly, they show a loss there of

$1,696.81, so it comes up with a riling loss of

$3,696.81 on the computation form, which [1063]

just doesn't make sense. But, however, under Line

9, which says, "If your payments, Item 7, are

larger than your tax, enter the overpayment here,"

and that is where they have that $3,696.81, which

is, according to the return, the amount of their

estimated tax, plus a figure that is the loss of

$1,696.81. I don't know how he puts that figure

in, but that is what it shows.

And then in red pencil, which is something that

is done by the Collector's Office, they always make
their corrections in red pencil to distinguish them

from the typewritten figures on the return, on that

same line which says, "If your payments are larger

than your tax, enter the overpayment here," they

show the figure $2,000.00. Now on the next line it

says, "Check whether you want this overpayment

refunded to you." Then there is a block on your

return. Then, "Or credited to your 1946 estimated

tax," and there is another block. And this taxpayer

has checked the block that says, "I want it credited

to my 1946 estimated return."

Now the Government has placed a red circle
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around that block, which then notified the people in

the office that it is going to be applied to the 1946

return, and because of the error on the face of the

return, they take and use the $2,000.00 figure [1064]

that they have in red figures instead of the type-

written $3,000.00 figure—that is incorrect—$3,696.81.

Q. Very well, that explains it. So that the

$2,000.00 was carried over to 1946?

A. That is right.

Q. Now did you act in the capacity of an attor-

ney or as an accountant, or both an attorney and

accountant for the Batemans?

A. I acted in the capacity, I would say, as both

an attorney and accountant. I was their advisor.

Q. You are an attorney and an accountant, so

you could act in both capacities %

A. I believe so, yes. However, I do not as a

matter of practice do any accounting. I do not

keep any books or make any schedules. That is why
I engaged the certified accountant, Mr. Olafson, to

do that work.

Q. Did you, then, undertake any accounting of

the Batemans' affairs for the years 1945 and 46?

A. No, I didn't work with Mr. Deschenes in

working up the balance sheets, if that is what you

mean.

Q. You were employed, you say, on September

24, 1950, by the Bateman brothers?

A. That is correct.

Q. And then you didn't meet them until No-



978 Charles and Wallace Bateman

(Testimony of John J. Reha, Jr.)

vember 10, 1950, almost two months later? [1065]

A. That is right.

Q. And what work did you do on November

10, 1950? What was your purpose in coming over

and meeting them then?

A. I had received a telephone call from Mr.

Isham during the month of October, 1950, wherein

he advised me that there were two Government

men over examining the taxpayers' returns and, of

course, knowing how the Treasury Department

operates, I questioned Mr. Isham as to who the

gentlemen were and he told me the names and, of

course, then I knew immediately that the taxpayers

were under joint investigation and examination.

Any time when two men, two Treasury Department

investigators or Agents come to a taxpayer to make

an examination, that means that there is one who

represents our Audit Section or our Investigative

Section ; the other man generally is from the Special

Intelligence Unit; and they are examining the tax-

payer's return because they feel that there must

be evidences—I shouldn't say—they are examining

the return because they feel that there are evidences

of income tax evasion.

Q. Well, you knew as soon as you saw Mr. Wil-

liams working on the case that he was investigating

for fraud, did you not?

A. I did, and I told Mr. Williams that, too,

and I also told the taxpayers. [1066]

Q. And Mr. Williams told you that he would

observe the requirements you laid down and not
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talk to the taxpayers? A. That's right.

Q. Unless Mr. Olafson or you were there ?

A. That is correct.

Q. As far as you know, he has followed that?

A. He has, he has.

Q. You say that he wrote to the taxpayers di-

rectly and not to you about a meeting once?

A. That is right.

Q. Was there anything unusual about him writ-

ing directly to the taxpayers?

A. Oh, no, there was nothing unusual. In fact,

that was the procedure that I am sure he has been

instructed to follow whenever an offer to the tax-

payers or the notice to make a statement is given,

they send it directly to the taxpayer.

Q. Well, there was some discussion about a joint

meeting with Mr. Williams, Mr. Deschenes, your-

self and the taxpayers throughout the early part of

1951 and the summer of 1951, was there not?

A. No—just a minute now, I wouldn't want to

say there was no discussion. At that May 28th

meeting, I pointed out [1067]

Q. That is what I mean, you discussed that at

the May 28th, 1951, meeting, but were never able

to get together, is that correct?

A. That is right.

Q. And, of course, you knew that the statute

of limitations was just about to run for a criminal

case on 1945?

A. The statute of limitations didn't run until

March 15, 1952. That would be
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Q. Yes, that is correct, but you knew from your

experience with the Treasury Department there

were lots of preliminary steps to take before that

case could be presented to the Federal grand jury,

didn't you? A. That is correct.

Q. You knew Mr. Williams was facing a time

limit and having to move on the case %

A. I knew Mr. Williams didn't have all kinds

of time, that is correct.

Q. And that he couldn't postpone indefinitely

the question of letting the taxpayers come in and

talk and have the conference whenever they wanted

to, he had to set some time limit on it, didn't he?

A. That is correct.

Q. Now in the summer you say that the confer-

ence couldn't be held because the Batemans were

harvesting. What [1068] about Charlie Bateman,

was he harvesting too?

A. I don't know if he was or not, if he worked

in the fields. It was my understanding that he has

assisted them in working in the fields.

Q. Did you think he left the tavern and the

hotel and went out and harvested?

A. I don't know whether he did or not.

Q. You didn't ascertain whether or not Charlie

Bateman was available for a conference, then?

A. As we were making this examination, it had

been a joint examination of both parties, and I

presumed that—the letters that went to Mr. Charles

Bateman and Mr. Wallace Bateman were both

dated the same date and set the same time and the
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same place for the conference, and I presumed that

Mr. Williams had in mind having the statements

made at the same time by the Batemans. He never

offered or requested that they come separately.

Q. What kind of a sworn statement did Mr.

Williams request that you spoke about?

A. What kind?

Q. Yes?

A. Well, I don't know what he had in mind.

Q. He wanted some statement from the tax-

payers under oath? A. That is right.

Q. As to some of the circumstances, didn't he,

connected [1069] with their 1945 and 1946 income?

A. That's right, and the taxpayers, of course,

have the right to either make it or not make any

statement. These taxpayers offered to make it.

Q. Now the taxpayers were afforded an oppor-

tunity of a conference with Mr. Wolvin Patton,

were they not? A. They were.

Q. And you were at that conference ?

A. I was.

Q. Who was Wolvin Patton?

Mr. Leavy : If your Honor please, that has been

ruled out of the evidence. It wasn't touched on my
direct examination, except for an offer which I

made and which was rejected. We are going to go

into something clear outside the scope of the direct.

I am willing to go into it, but I want to go all the

way.

Mr. Erickson: No, this matter was brought up



982 Charles and Wallace Bateman

(Testimony of John J. Reha, Jr.)

about his opportunity to explain, and Mr. Wolvin

Patton, a Bureau official, to which a

The Court: I sustained the objection to the let-

ter because of the contents of the letter.

Mr. Erickson: I won't go into the letter.

The Court: I will overrule the objection.

Q. (By Mr. Erickson) : This conference with

Mr. Wolvin Patton took place in [1070] Seattle,

Washington, on October 29, 1951, did it not?

A. I haven't refreshed my memory as to the

particular date ; I would have to refer to my notes

to see that it did occur on that day; but we did

have a conference with Mr. Patton.

Q. And in attendance at that were Charles W.
Bateman, Wallace Bateman, yourself, John J. Reha,

C. Walter Olafson and Wolvin Patton?

A. That's right.

Q. And in that conference, were the taxpayers

given a chance to make any explanation that they

wanted to make?

Mr. Leavy: If your Honor please, may it be

understood we are objecting to this whole thing

unless we are given the opportunity to answer the

whole line?

The Court: I don't know what you mean by

answering the whole line. The letter will not be

admitted.

Mr. Leavy: I am somewhat handicapped by the

previous rulings out of the presence of the jury.

The Court: Overrule the objection. He may an-

swer.
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A. Yes, the taxpayers were permitted to make

their explanation to Mr. Patton, and Mr. Patton

asked me for a letter of my—a memorandum setting

forth the facts that the taxpayers weren't able to

explain too fully. [1071]

Q. (By Mr. Erickson) : That conference with

Mr. Wolvin Patton was several months before any

case was presented to the grand jury, was it not,

and an indictment returned?

Mr. Leavy: Well, if your Honor please, that is

certainly outside the scope of the direct examina-

tion.

The Court: Well, he can fix the time of it.

Mr. Leavy: He has fixed the time of it already.

The Court : Did you testify as to the time %

A. He asked me the date and, like I say, I

haven't referred to my papers as to the exact date.

The Court: I will sustain the objection to the

last question.

Q. (By Mr. Erickson) : Well, would you say

that the conference with Mr. Wolvin Patton in

his office occurred on or about October 29, 1951 ?

A. I believe it occurred right around that time,

yes. I could tell you exactly if I looked at my file.

Mr. Erickson: That is all. I would like you to

look at your file to fix the date of that conference,

just for the purpose of the record.

Mr. Leavy: Harvey, can you give us the date?

Maybe we can agree on it.

Mr. Erickson: The date I have is October 29,

1951. I would like for him to check it. [1072]
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The Witness : That was the date of the meeting,

because I wrote a letter on November 2, 1951, to Mr.

Patton in response to his request at that meeting

that I write him a letter setting forth

Q. You say that the conference was held before

November 2, 1951? A. That's right.

Mr. Erickson: That is all.

The Court: All right, redirect?

Mr. Leavy: If your Honor please, we would

like to re-offer—what is that exhibit, that letter, that

identification ?

The Clerk: Defendants' 73.

Mr. Leavy : We would like to re-offer Identifica-

tion 73 on the ground that the meeting with Mr.

Patton has been opened up on cross and he re-

quested at the meeting that a letter be supplied

to him and this is the letter.

The Court: I will sustain the objection. You
may show that the letter was written. I think he

has testified to that, probably.

The Witness: I have testified to that, that a

letter was written, yes. [1073]

(Whereupon, said letter, being Defendants'

Identification No. 73, having been previously

offered and rejected on Page 1058 hereof, was

again offered and rejected.)

Redirect Examination

By Mr. Leavy:

Q. Now, Mr. Reha, when you proposed that the

sworn statements of the taxpayers be made to fit the
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schedule of Mr. Olafson and yourself early in Oc-

tober, 1951, in your opinion, from your experience

with the Bureau and your knowledge of the law,

the statute of limitations, was that date an un-

reasonably late date in view of the statute of limi-

tations? A. In my opinion, it was not.

Q. Now, Mr. Erickson has pointed out that you

were employed on September 24th, I believe, 1950,

and that you first saw the taxpayers on November

10, 1950. Did you do a substantial amount of work

in that interim period? A. I did.

Q. And don't answer this question, I will just

ask it. I know the Court is probably going to rule

against us. Will you state what that work was

that you did in that interim period? [1074]

Mr. Leavy: Or don't you object?

Mr. Erickson: Well, I don't object to his telling

briefly what he did, if it will facilitate any knowl-

edge that might be beneficial.

Q. (By Mr. Leavy) : What did you do, Mr.

Reha?

The Court: Well

The Witness: I think it would be against your

ruling.

The Court : Yes, I think it is going into matters

on which the Court has ruled, probably.

Mr. Leavy: Do I understand that he is not to

answer, your Honor?

The Court: Yes, I think that the objection

should be sustained to that.

Mr. Leavy : That is all.
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The Court : Any other questions of this witness *?

Mr. Erickson: No, that is all.

The Court: I will excuse the jury for a recess

now. We are going to run until five to try to get

as far along as we can with this case today, and

we will take a little recess first, though.

(Whereupon, the following proceedings were

had out of the presence of the jury after their

retirement.)

The Court: I didn't like to take the initiative

in sustaining an objection, but I think from what

I sensed that [1075] Mr. Reha would have had to

say that he filed a petition with the United States

Tax Court in behalf of the taxpayers. Isn't that

what you did in the interim?

The Witness: That is what I did.

The Court: That is the reason I thought we

shouldn't go into it.

Court will recess for ten minutes.

(Whereupon, a short recess was taken, after

which the following proceedings were had in

the presence of the jury.)

Mr. Leavy: Mr. Olafson.
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called as a witness on behalf of the defendants,

being first duly sworn, testified as follows

:

Direct Examination

By Mr. Leavy:

Q. Your name is Walter Olafson?

A. Yes.

Q. And where do you live, Mr. Olafson?

A. Yakima, Washington.

Q. How long have you resided in Yakima?

A. Since 1910.

Q. Since 1910? A. Yes, sir. [1076]

Q. And what is your profession or occupation?

A. I am a certified public accountant.

Q. How long have you been a certified public

accountant? A. About 16 years.

Q. Prior to that time, did you do any account-

ing work? A. Yes.

Q. Will you state just briefly your background,

Mr. Olafson?

A. I started with bookkeeping and accounting

work in 1926. In 1930, I became an accountant

and auditor for the Yakima Water Department,

which position I held until 1935, when I became

the accountant for an electrical wholesaler and

jobbing concern in Spokane. In 1936, I took the

examination for the certified public accountants

given by the state and passed that examination and

received my C.P.A. certificate. Shortly thereafter,

I took employment with the firm of accountants in
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Yakima and was in their employ for approximately

three years. At that time, I became associated

with Winfield & Boyd of Yakima and thereafter

we formed the firm of Boyd & Olafson, which has

now been extended to Boyd, Olafson & Company.

We have been practicing under one of those two

names since about 1941. Our head office is in

Yakima. We have branch offices in Ellensburg and

Sunnyside, and have a large variety of clients and

a [1077] large income tax practice in connection

with these offices.

In 1948, I went to Washington, D. C, to take

the examination to practice before the Tax Court

and I was admitted to practice thereto.

Q. Before the United States Tax Court?

A. Yes.

Q. Now, do you currently, and have you for the

past ten years, handled tax work for wheat farmers

and ranchers, a good many of them? A. Yes.

Q. And have you handled tax work for business

men of large volume and large businesses?

A. That's right, and all kinds of industries in

the Yakima area, commercial industries and stores.

Q. Is Mr. Boyd, who is in your firm, is he a

C.P.A., also?

A. Yes, he is. Yes, he is, and he is a former

revenue agent.

Q. Are you familiar, Mr. Olafson

Mr. Leavy: May I ask, is there any question

about his qualifications? I could go on.
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Mr. Erickson: No, there is no question at all

about his qualifications.

The Court: All right.

Q. (By Mr. Leavy) : Mr. Olafson, [1078] are

you familiar with the Government's exhibit No. 52?

A. Yes.

Mr. Leavy: I wonder if you have those copies,

extra copies, Harvey? It might facilitate matters.

Mr. Erickson: Yes, you can have them. How
many do you want?

Mr. Leavy: I mean for the jury to have. I

don't know whether the Court still has his copy or

not.

The Court: Yes, it is in my chambers. Will

you get my copy ? It is on top of my table in there.

(Whereupon, copies of Plaintiff's Exhibit

No. 52 were again passed out to each member

of the jury.)

Q. (By Mr. Leavy) ; Mr. Olafson, do you have

a copy of this exhibit in your possession now?

A. Yes.

The Court: That is all right. Each jury has

one now; proceed.

Q. (By Mr. Leavy) : Mr. Olafson, on the first

page, the first item listed are wheat sales made
to E. S. Johnston

The Court: Pardon me, Mr. Leavy. Before I

forget it, as you go out, each of you leave that,

if you still have it when we adjourn here. Just



990 Charles and Wallace Bateman

(Testimony of Walter Olafson.)

hand them back to Mr. Erickson [1079] before you

leave.

Mr. Leavy : I might state to the Court, also, that

we will hand out to the jury, I think in a few

minutes, another one.

The Court: The same will apply to any exhibits

that are given to you. Hand them in when you

leave; don't take them out with you.

Q. (By Mr. Leavy) : The first items there are

wheat sales made to E. S. Johnston & Company.

Have you checked the record to ascertain whether

or not all of those items as listed there were de-

posited in 1945 in the Wallace Bateman account

in the Kennewick bank?

A. I would have to refresh my memory as to

which account, but they were all deposited.

Q. They were all deposited into Bateman

brothers' accounts, then? A. Yes.

Q. In any event. Going back a bit, when were

you first employed on this case, Mr. Olafson 1

A. In November of 1950.

Q. What time in November, if you know?

A. I think about the 11th of November.

Q. And since that time, have you been working

with the Government agents and others, and have

you made a [1080] sufficient study of the problems

involved in the Bateman tax matters for 1945 and

46 that you are familiar with them? A. Yes.

Mr. Leavy: May we have that marked?

The Clerk: Defendants' 74 for identification.

Q. (By Mr. Leavy) : Mr. Olafson, have you
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made a schedule which shows the 1945 farm income,

indicating thereon items deposited, items not de-

posited, items entered in the farm book, which we

have referred to in the evidence here, and items

reported on the income? A. I have.

Q. And is the schedule which is Identification 74

the one which you have prepared? A. It is.

Mr. Leavy: We will offer Identification 74.

Mr. Erickson: There are no objections if Mr.

Olafson states it is made from the exhibits.

The Court: Is it based upon the evidence here

in the case, Mr. Olafson? A. Yes.

The Court: It will be admitted, then. [1081]

(Whereupon, said schedule was admitted in

evidence as Defendants' Exhibit No. 74.)

Mr. Leavy: May I hand copies to the jury of

this schedule, your Honor?

The Court: Yes, all right.

(Whereupon, copies of Exhibit No. 74 were

handed to each member of the jury.)

Q. (By Mr. Leavy) : Mr. Olafson, looking at

this exhibit

A. I'm sorry, I don't believe I have a copy.

Q. I'm sorry, I have extra copies here.

Mr. Leavy: Does the Court have a copy of it?

The Court: Yes, I have the original of it.

Mr. Leavy: I have a carbon if you would like

that.

The Court: Very well.
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Q. (By Mr. Leavy) : What are the group of

items that are more or less paragraphed off at the

top of the page there f

A. Those are the items that are on Identifica-

tion 52 having to do with Johnston wheat checks,

the Perham checks, the Walla Walla Canning Com-

pany check, and the Campbell Custom Canning

receipt.

Q. Then, below that you have an item of total

of deposits for poultry sales, all deposits between

November 26th [1082] and December 19th. I as-

sume that means in 1945, does it not?

A. That is correct.

Q. Will you state what that item is?

A. Well, there was deposited in the bank the

sum of $52,989.54, being the total of ten deposits

for poultry sales.

Q. Now, all of the poultry sales as discovered

and found in your investigation, working with the

Government agents, were all of them deposited?

A. Yes.

Q. Now, there is a small letter "b" after it, re-

ferring apparently to a footnote. Will you explain

what that is?

A. There was an additional deposit on January

4, 1945, of $466.55, which was a sale which was re-

ported on the 1944 income tax return, so, for that

purpose, I have excluded it from the deposits on

this exhibit.

Q. So, in other words, the figure that we have

above hereof fifty two thousand some dollars con-
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stitutes the total deposits in 1945, except for this

one item deposited on January 4th which should

have been considered as income of the previous

year—which has been considered as income the

previous year 1

? A. That is correct. [1083]

Q. Now, over in the last column, you have re-

ported on income tax return a larger figure. Is

that amount taken from the income tax return

itself? A. Yes, it is.

Q. In your investigation, were you able to ascer-

tain the source for this larger figure which was re-

ported as income? A. No, no, I was not.

Q. Incidentally, this item of income here is not

included in the Government Exhibit 52 on their

Page 1, is it? A. No, it isn't.

Mr. Erickson: What item isn't?

Mr. Leavy: The poultry.

Q. Now, going on down, there was soil conserva-

tion payment and that payment was deposited, is

that right? A. That is correct.

Q. And it was reported, is that correct?

A. That is right, it was reported in the amount

of $3,000.00.

Q. So that there is $11.35 that was not reported.

A. That is right.

Q. In your investigation of the books, have you

been able to find any reason for the $11.35 differen-

tial? A. No, I haven't.

Q. In Mrs. Bateman's farm book, was the exact

figure shown? [1084] A. Yes, it was.
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Q. Now, the next seven items are not listed in

the deposited column. Does that mean that they

were not deposited in the bank?

A. That is correct.

Q. And what is your source of information to

indicate there are such items'? In other words,

you didn't get them from the bank statement;

where did you get them?

A. Well, the gas refund is on the income tax

return.

Q. It was reported as an item of income?

A. It is reported as an item of income. The

interest of $60.00 was also reported on the income

tax return. The sale of eggs for $68.15 was re-

ported on the income tax return and is, therefore,

entered. The sale of one boar for $44.13 was noted

on the farm book and was also entered in the in-

come tax return. The sale of the three horses,

$120.65, was noted on the farm book and was re-

ported on the income tax return. The sale of the

48 chickens for $60.00 is on the income tax return.

The sale of the asparagus for $69.13 was noted in

the farm book, but was omitted from the income

tax return.

Q. In other words, as to the asparagus sale, you

found nothing on the tax return and nothing in the

bank deposits and nothing to indicate its existence,

except [1085] that it was in the farm book?

A. That's right.

Q. Now, the last item you have is unidentified



vs. United States of America 995

(Testimony of Walter Olafson.)

deposit of $275.00. Have you been able to ascertain

what that is? A. No, no, I haven't.

Q. Is it possible that it may have been some of

these items that we have just been talking about

which are on the tax return but are not deposited?

A. That could be.

Q. Are you able, as an accountant, to trace any

of those items into that $275.00 figure with any cer-

tainty ? A. No.

Q. Now, going back to the top of the page again,

they constitute, outside of the poultry sales, the

major income items from the farm in 1945, do they

not?

A. Yes. Now, I have arranged this chrono-

logically.

Q. Will you explain these items here?

A. Well, the first item is a wheat check from

Johnston, April 13, 1945, in the amount of

$20,742.34.

Q. Now, you have a letter "A" after that, a

letter "a" after the next one? A. Yes.

Q. What does that mean ?

A. Well, I will read the second item of March

13, 1945, Johnston wheat check, $12,358.80. Now,

I have shown [1086] that both of these items are

in the farm book, but in order to tie them in to

the amount shown in the farm book, I have made
the explanation as to Footnote "A."

Q. That these two checks were deposited at the

same time?

A. Yes, these two checks, plus a transfer check
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from the Hotel Kennewick account in the amount

of $777.24; total, $33,878.38, which is the amount

entered in the farm book.

Q. Then the Walla Walla Canning Company

on May 5th, $69.73, that item was not deposited, is

that right? A. That's right.

Q. And was not entered in the return?

A. It is not entered in the return.

Q. What is your source of information of the

existence of the item?

A. Well, I had a record of it from examining

the deposits, but my source in this case is the Ex-

hibit 52, which shows the $69.73 item.

Q. In other words, insofar as possible, have you

attempted to tie this statement into the first page

of Exhibit 52? A. That's right.

Q. Then we have the cherry advances, which

have already been discussed in this case, totaling

$6,000.00. What are the dates of those [1087]

advances ?

A. June 25, 1945, in the amount of $4,000.00,

and June 29, 1945, in the amount of $2,000.00.

Q. Are those the deposit dates? Well

A. I am not sure whether they are the deposit

dates or the dates on Exhibit 52. I think they are

the dates on Exhibit 52.

Q. Then your next two items are two wheat

checks in August, is that right?

A. That's right.

Q. Then the Hewes Brokerage item, $189.06?

A. Yes.
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Q. Then, again we come to the September Per-

ham Fruit Company check that has been discussed

in the testimony previously, and then the two wheat

checks which were reported on the return, is that

correct ?

A. I might say in connection with the Perham

Fruit Company, that the amount entered in the

farm book is the combination of the two amounts,

or $7,907.63.

Q. That is the deposit?

A. The amount entered in the farm book.

Q. Oh, the farm book. Now, Mr. Olafson, as

an accountant experienced in audit work and from

an examination of these major income items ar-

ranged chronologically, is it possible to draw any

conclusion as an expert as to why certain items

were reported on the tax return and [1088] certain

items were not ? A. No, I wouldn't say it was.

Q. Is there any pattern with respect to the dates

of receipt of items of income?

A. Well, I note that with the exception of the

$776.91 from the Campbell Custom Cannery, which

is dated November 8th, that the amounts reported

are those after September 5, 1945. This is also

true as to the poultry sales, because they were from

November 26th to December 19th.

Q. If a person looked at the bank ledgers of the

farm account starting with September 2, 1945,

we'll say, and running to December 31st of 1945,

would he have secured all of the items as shown

on the income tax return as income?
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A. All the items deposited and not the small

miscellaneous items, which were not deposited.

Q. Down at the bottom of the page?

A. As to which I did not know the dates.

Q. And not the Campbell Custom Cannery item ?

A. That is correct.

Q. In your opinion, is there any way to explain

the differential between the $52,989.54 of the poul-

try sales, being a total of deposits, to the amount

reported in the return, except a mathematical

error ?

Mr. Erickson: To which we object as leading

and [1089] suggestive.

The Court: Well, I will overrule it.

A. It could have been an outside sale; that is,

a sale to a neighbor or something of the kind.

Q. (By Mr. Leavy) : It would either be that

or mathematical, is that right?

A. I would think so, yes.

Q. Now, we haven't mentioned this Footnote

"C" that is after the Johnston wheat account,

$2,716.43. What is the reason for that footnote?

A. Oh, the entry in the farm book included an

amount received from the proceeds of fire insurance

loss of $1,822.50, and it is the sum of that $1,822.50

and the $2,716.00, or approximately $4,538.00, that

is entered in the farm book.

Q. Now, should that item of $1,822.50 be treated

as income or not, or do you know?

A. Well, that would depend from the tax stand-

point on the facts in the case. This is an involun-
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tary conversion, and if the money was used to

rebuild the asset destroyed or a similar asset, there

would be no tax liability incurred.

Q. Can you eliminate it because of that fact?

A. Yes, and the fact that it was not used on

this exhibit.

Q. In other words, on Exhibit 52? [1090]

A. On Exhibit 52.

Q. So the Government had also eliminated it?

A. That's right.

Q. This farm book is Exhibit No. 61 that we

have been referring to? Is that right, Mr. Taylor?

The Clerk: It is.

Q. (By Mr. Leavy) : Now, did you check to

ascertain, percentage-wise, the difference between

the amounts of farm income deposited in the bank

in 1945 and the amounts not deposited?

A. Yes.

Q. What percentage of the farm income in 1945

was deposited in the bank?

A. Slightly over 99 per cent.

Q. Over 99 per cent of the farm income was

deposited in the bank? A. That's right.

Q. Now, Mr. Olafson, turning to the Govern-

ment's Exhibit No. 52 and to Page 6, I believe it

is—yes, Page 6—have you examined that page of

the exhibit? A. I have.

Q. And that refers to what we might call non-

farm income in 1946, does it not? A. Yes.

Q. Now, certain eliminations have been made
on that [1091] exhibit. Will you explain to the



1000 Charles and Wallace Bateman

(Testimony of Walter Olafson.)

jury the types of eliminations that they would be

from your analysis of this exhibit?

A. Well, the eliminations made are in three

types: The first is the transfer of funds between

the different bank accounts; that is, where money

might be transferred from the hotel account to the

—to the hotel account from some other account. The

second type of elimination is exemplified by the

fire insurance proceeds, which have been eliminated

for the purpose of the exhibit. And the third type

are the checks drawn to cash, the checks drawn

for change at the hotel and tavern.

Q. Now, Mr. Olafson, if the eliminations made

on a schedule of this type are too high, that is, too

many items are eliminated, what effect does that

have on gross income per deposits of that item in

this schedule % A. It would be too low.

Q. And, conversely, if the eliminations are too

low, what would be the effect on gross income %

A. Then the income per deposits would be too

high.

Q. Have you made any computation of the elimi-

nations of what the Government has referred to as

checks drawn to cash, eliminating the items that

Mr. Williams has referred to; in other words, the

round-numbered checks? [1092]

A. I have added up the round-numbered checks

on the exhibits.

Q. Adding the round-numbered checks up on the

exhibits in this case for 1946 from these accounts,
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excluding the Pendleton bank account, what do you

find as your total?

A. Well, in the Hotel Kennewick account, my
total was $44,100.00, and in the C. W. Bateman

account, my total was $82,580.00.

Q. Now, those two figures are made up of mere

mathematical computations from the exhibits in

evidence, is that right?

A. The plain addition of the items.

Q. Mr. Williams testified that in determining

this in 1946, he would take round-numbered checks

out as elimination items. As an accountant, is there

any basis for that theory, Mr. Olafson?

A. Yes, there is strong presumption that those

figures would be the cash checks. There could be

additional checks which are not for round amounts,

but which would also be for cash or for change,

depending upon the requirements of silver, and

so on.

Q. Incidentally, in your actual examination, did

you find any other checks other than round-

numbered checks which were actually proper elimi-

nation items?

A. Yes, there was a $125.00 check in 1945 and

a $840.00 [1093] check that we found. Where
we had the checks.

Q. The first one you said was in 45; it wasn't

in 46? A. No. We have no checks.

Q. Now, turning to the Pendleton bank account,

Mr. Olafson, what is the effect of handling the
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Pendleton bank account the way in which it is

handled in Exhibit 52?

A. Well, the effect on the item of gross income

per deposits is that it increases the income com-

puted in this manner by $16,000.00.

Q. If, in fact, Mr. Olafson, this $16,000.00 item

is made up of income which C. W. Bateman had

acquired prior to the year 1946, regardless of when

prior to that, if he had acquired that sum prior to

1946, would that make a difference on the way it

should be handled in a computation such as Page 6

of Schedule 52?

A. In that event, the $16,000.00 should also be

eliminated.

Q. The entire item should be eliminated?

A. That's right.

Q. Mathematically, have you made any compu-

tation to ascertain what effect that elimination

would have if it were made on the taxes which

would become due?

A. Yes. The elimination would decrease the

taxes due $3,288.10 on the part of the defendants

and, of course, an equal amount on the tax returns

of the defendants' wives. [1094]

Q. In other words, whether or not this item

should be considered in a tax computation would

depend entirely on whether it was 1946 income or

whether it was income from prior years?

A. That is correct.

Q. In your audit, did you find anything to indi-

cate that it was 1946 income?
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A. No, I—that would be a question.

Q. Pardon me, go ahead. Did you answer the

question, Mr. Olafson? A. Yes.

Q. Now, on that $16,000.00 item, I believe that

Mr. Williams testified that when you and he were

going through the deposits of the Pasco Branch,

Seattle-First National Bank, you came across a

deposit of $10,500.00, and scratched your head and

said, "Oh, that is the Pendleton money." And
Mr. Williams replied, "Yes, we had known about

that."

Will you relate your recollection of what oc-

curred on that occasion?

A. I had previously been working independ-

ently. The way this worked out is I would work

a few days on it and then we would get together

and work together. I had been working independ-

ently and had gone to the Pasco bank and tried to

determine where the deposit of [1095] $10,500.00

came from. The deposit ticket showed a bank num-

ber and I asked the bank official if he could tell

me to what bank that referred, and he said it was

a Pendleton bank.

At the time of this incident which Mr. Williams

relates, we were working together, and I said

—

I asked whether they knew anything about this

deposit of $10,500.00, and I told them that it was a

deposit from a check drawn on the Pendleton bank.

I don't know whether they answered me or whether

they did not, but I was in a position where I wanted

to get things done as quickly as possible, so I sug-
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gested to the agents that, "Why don't you write

to the Deputy Collector at Pendleton and have him

check on that account or check on the Pendleton

bank," I mean to say, "and see if they have any

information about this check ? '

' Mr. Williams then

said, "Well, we might as well tell you that we

know all about it."

Mr. Erickson: That there is what?

A. "We might as well tell you that we know

all about it."

Q. (By Mr. Leavy) : In other words, at that

time you didn't know the source of this $10,500.00

deposit? A. No, no, I didn't.

Q. Now, Mr. Williams has also testified on this

same [1096] matter, that no one, the Batemans,

yourself or Mr. Reha, ever gave him any informa-

tion on the source of this $16,000.00. Is this the

first time you ever talked to him about the

$16,000.00 item that you have just referred to?

A. Well, no, I had talked to Mr. Williams about

the $16,000.00 item. That was mentioned sometime

during the day of the first meeting.

Q. Now, afterward, as to the source of the $16,-

000.00, did you ever tell Mr. Williams what you

understood to be the source of the $16,000.00.

A. Yes, I did.

Q. So that by what date, would you say, Mr.

Olafson, that Mr. Williams was advised as to the

claimed source, at least?

A. Well, I don't know, our first meeting was

December 19th. Now, whether I told him as to the
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source of this prior or within a day or two after

that, or whether it was at a subsequent meeting,

maybe a couple of weeks, I don't remember.

Q. Now, at least by what, the first of the year

or the first of 51, he knew the claimed source, did

he not? A. I think so, yes.

Q. Now, going back to these various accounts,

the Hotel Kennewick account, the C. W. Bateman

accounts, did you [1097] find anything about those

accounts in 1945 and 1946 to indicate whether they

were personal or otherwise?

A. Well, the indications are that the Hotel Ken-

newick was meant to contain the deposits from the

hotel, as such; that is, the room rentals, and so on;

and that the tavern receipts were deposited in the

C. W. Bateman account; and they were, therefore,

both business accounts and used in that fashion.

As time progressed, why they were used inter-

changeably, but during the early period, they at-

tempted to distinguish the receipts, I believe.

Q. Between the two accounts. By the way,

speaking of these eliminations, there has been a

mention made here in the trial of N.S.F. checks

redeposited. Will you explain to the jury exactly

what N.S.F. checks redeposited we have been talk-

ing about?

A. Well, the effect on the computation would

be something like this: If I were a business man
and I took a check from John Jones for $100.00

and I put it through my business and deposited it

and then the bank returned the check to me N.S.F.,
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I would probably call up John Jones and ask him

how about it. And he might say, for example, '

' The

check is all right now, you can redeposit it." If I

thereupon redeposited it, why I would have de-

posits of $200.00, where, actually, I had [1098] only

$100.00 in receipts. If the check were returned

again N.S.F. and I again redeposited it, I would

have $300.00 of deposits as against $100.00 in

receipts.

Q. Did you find in your audit that there were

any N.S.F. checks redeposited?

A. Are you speaking with reference to 46?

Q. Either year, 45 or 46?

A. 1946, the information was not available. In

1945, there were $1,622.06 of such redeposited

items.

Q. You say in 1946 the information wasn't

available. What different information did you

have in the two years?

A. Well, in 1945, most of the bank statements

and the cancelled checks were available, that is,

for the year 1945. But they were not available,

they had been burned, for the year 1946.

Q. On May 28, 1951, in Spokane, when you and

Mr. Williams and Mr. Deschenes and Mr. Reha

were present, were these N.S.F. checks redeposited

discussed ?

A. I can't remember. I would have to refresh

my collection.

Q. Did you keep notes of those meetings ?

A. No, not too thoroughly. I had work papers
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that were developed at the time of the meeting, but

I don't think I have notes.

Q. Now, in the 1945 return as filed, it has

already been [1099] mentioned here there was a

mathematical error on the first page, wasn't there?

A. Yes.

Q. That amounted to how much? Just approxi-

mately, if 3^011 don't have the figure at hand?

A. $10,727.92.

Q. And Mr. Williams was asked here the other

day when you were present as to whether that

error would make any difference tax-wise. I be-

lieve he answered that it would not, is that correct,

that it would not?

A. Well, it would be technically true for 1945.

But, in actuality, because of the carry-back, the net

operating loss carry-back to 1943 and 1944, it would

make a substantial difference in tax liability.

Q. Not in detail, but just what is this carry-back

business ?

A. Well, when a person has a loss from the

operation of a business, under the law at that time

he would carry that loss back and get a deduction

for two years prior to the year of the loss and, if

the loss was not used up, then he would go in this

case to 1944. That is, he would carry back to 1943

first ; then if there is anything left, it would be 44,

and if the loss was great enough so it absorbed the

income of the two years prior, you would carry

forward to the 46 and 47. [1100]

Q. So that in the long run, actually, had there
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been a loss of ten thousand more than was shown,

it Avould have some tax consequences, wouldn't it?

A. Oh, yes.

Q. Now, would there be any tax differential if

there were loans repaid when you are trying to re-

construct from deposits, as the Government did in

their Exhibit 52?

A. Yes, there would if part of the deposits were

loans, why there would be adjustment necessary.

Q. Loans repaid, would they be income or not?

A. They would be elimnated from the deposits

as an elimination.

Q. Because they are not income?

A. That's right.

Q. Do you know of any loans which were repaid

in 1946?

A. No. I do know in connection with this check

to Roy Thompson of $450.00, the check was made

on February, 1945, and if that were repaid, it would

be an adjustable item.

Q. Now, if it were not repaid—have you heard

the testimony about Mr. Thompson's disappear-

ance ? A. Yes.

Q. If it were not repaid in 1945, would it have

any tax consequence?

A. In my opinion, the taxpayers would have a

bad debt loss in that year of 45. [1101]

Q. If they had a bad debt loss in 1945 for the

amount of this check, $450.00, would that reduce

their gross income by that amount?

A. Yes. Well, it would reduce their net income,
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depending upon whether it was a business bad debt

or a non-business bad debt.

Q. Now, there has been some testimony here,

Mr. Olafson, about advances made by Charles Bate-

man to the Kennewick Social Club in 1944, as I

recall. You refresh your own memory on that. If

there were repayments of those advances in 1945,

would that make a tax difference %

A. Yes, it would.

Q. And has the Government in Schedule 52, or

Exhibit 52, has there been any deduction made in-

sofar as you can ascertain for any such advances

repaid %

A. No, I haven't ascertained any such items.

Mr. Leavy: I might state to the Court, this is

a good place for me to stop.

The Court: Well, all right, it is time to suspend.

We will meet again at 9:30 in the morning, gentle-

men. The Court will adjourn until that hour.

Remember to turn in those papers that you have

to the bailiff.

(Whereupon, the trial in the instant cause

was adjourned until 9:30 o'clock a.m., Tuesday,

February 3, 1953.) [1102]

February 3, 1953; 9:30 A.M.

(The trial in the above cause was resumed

pursuant to adjournment, all parties being pres-

ent as before.)

The Court: Proceed.
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WALTER OLAFSON
a witness called on behalf of the defendants, having

previously been duly sworn, resumed the stand and

testified further as follows

:

Direct Examination

(Continued)

By Mr. Leavy:

Q. Mr. Olafson, we have discussed some of the

items in the Government's Exhibit No. 52 and you

have examined that exhibit thoroughly yourself,

have you not? A. Yes.

Q. What is your opinion as to the accuracy of

determining gross income by the method used by

the Government Agents as shown by Exhibit 52?

A. Well, I would say that the method was highly

speculative. It can only be correct if all of the fac-

tors entering into the deposits are known. Now we

have discussed the transfer of funds, that is, be-

tween bank [1103] accounts, the elimination of such

things as fire insurance proceeds, the elimination of

cash items. I mentioned yesterday about the elimi-

nation of N.S.F. checks. But there could be—there

are other items and other factors, such as repay-

ment of loans, repayment of accounts receivable,

those would have to be considered; the sale of capi-

tal assets or the sale of equipment from the estab-

lishment; the fact as to whether money included in

the deposits is from loans, that is, from money bor-

rowed by the establishment; the question of gifts

received or the question of whether theye was any

money held in trust for anyone.
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And then there has been evidence in the case

relative to cash, varying amounts and large amounts

of cash, and probably the most important factor in

the case would be the cash on hand at the beginning

and the end of any period.

Q. You mean the cash that would be in the

vault? A. The vault and the till.

Q. Then, if I am summarizing correctly, Mr.

Olafson, this method used would be an accurate

method to determine income only if you knew the

actual facts as to all of these various factors, in-

cluding, among other things, cash on hand?

A. That is correct. [1104]

Q. Now, Mr. Olafson, on Exhibit 52 there is a

tax computation for 1945 based upon the use of

joint returns. Have you made a computation to as-

certain what tax savings there would be to the tax-

payer if the computation were based upon the same

figures exactly, but separate returns were used in-

stead?

Mr. Erickson: Object to that as incompetent and

immaterial what the tax saving would be if another

method were used.

Mr. Leavy: I think the witness is qualified to

testify to the mathematical tax computation which

would be involved.

The Court: Yes, that isn't the question, though;

the question is whether it is material or not, to show

whether the tax would have been less under some

other method of making the computation.

Mr. Leavy: I think it would be quite material,
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your Honor, because that is, of course—I can ask

him this:

Q. In making the 1945 return, Mr. Olafson,

would a competent tax accountant have used sepa-

rate returns? A. Yes, I think so.

The Court: Do you mean generally, or in this

particular case ? In this case, there was a loss.

Mr. Leavy: Yes.

The Court: There wasn't tax to pay.

Mr. Leavy: I was meaning generally. [1105]

Q. Let me ask you this question, Mr. Olafson:

In your work in the year of 1946, when you were

working in your office on various 1945 tax returns,

did you or did you not use separate returns, regard-

less of income or loss ?

A. Invariably in farming income and business

income, we would have filed separate returns, re-

gardless of gain or loss.

Q. That would be the invariable practice at that

time in your office?

A. That is, with the exception of salaries and

small gross receipts.

Q. In any large business you would?

A. Yes.

Mr. Leavy: Now may I repeat the same ques-

tion, your Honor?

The Court: Yes.

Q. (By Mr. Leavy) : What wouuld be the sav-

ing in using separate returns in computing the tax

for 1945, based upon the Government's figures as

shown in Exhibit 52 ?
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Mr. Erickson: To which we object as improper,

immaterial.

The Court: Well, I will overrule the objection.

A. The saving would have been [1106] $11,-

556.54.

Q. (By Mr. Leavy) : Mr. Olafson, I am hand-

ing you Exhibits—if Stan gave me the ones I asked

for—3, 4, 6, 7, 8 and 9. Looking at those exhibits,

Mr. Olafson, do you find anything on those exhibits

with reference to the tax statements, showing the

amount of tax due or the overpayment of tax,

which indicates that the returns are properly made

or improperly made ?

Mr. Erickson: To which we object. No, I will

withdraw that.

The Court: All right.

A. The section relative to the tax computation

is improperly made, in that the net loss shown on

the return was carried down as a minus figure in

the tax computation.

Q. (By Mr. Leavy) : Are there two there that

would be identical, Mr. Olafson? A. Yes.

Q. Would that be 3 and 4?

A. That's right.

Mr. Leavy: May I pass Exhibit 3 to the jury,

your Honor?

The Court: All right.

(Whereupon, Exhibit 3 was handed to the

jury.) [1107]
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Q. (By Mr. Leavy) : Will you tell us where on

the page you are speaking of now?

A. In the lower right-hand corner, down in here

(indicating), not the tax computation, but the sec-

tion showing the amount of the tax and prepay-

ments.

Q. That is erroneously carried down?

A. Yes. Then the loss that is carried down,

which is actually a net loss and has nothing to do

with the tax, is added to the prepayments and

Q. What is the stated amount of the over-pay-

ment as shown by the typing on that return?

A. $3,696.82.

Q. Now what was the amount of actual pay-

ment made as shown by the return?

A. $2,000.00.

Q. In other words, that return shows more over-

payment than there actually was?

A. That is correct.

Q. Now there are some red markings on that

and I believe there has been testimony here that

the Bureau makes those red marks on there. Has
that error been corrected by somebody who has

made red markings on the exhibit?

A. That's right.

Q. Now looking at the next exhibits—are these

four exhibits, I can't tell? As far as tax computa-

tion is [1108] concerned, I mean? A. Yes.

Q. Will you take Exhibit 6, then, and

Mr. Leavy: May I pass the other three, which

are identical, to the jury, your Honor?
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The Court: Yes.

(Whereupon, said exhibits were handed to

the jury.)

Q. (By Mr. Leavy) : Is there any error shown

on those exhibits in connection with tax computa-

tion.

A. The 1945 return was marked to the effect

that the overpayment should be carried forward to

the 1946 year.

Q. That is the previous exhibit that we have

been looking at?

A. That is of the previous exhibit. But it was

not carried over to 1946. There is no credit taken

for any over-payment in 1945.

Q. Now there was, I believe, in the '45 return a

showing of a $2,000.00 over-payment, is that cor-

rect? A. That's right.

Q. And that $2,000.00 should have been carried

over, you say, to this return? A. Yes.

Q. But it is not—was not done ?

A. It was not done. [1109]

Mr. Leavy : Would you mark this exhibit ?

Q. In your opinion, would any tax consultant

who made up these computations we have just been

discussing, would any competent tax consultant

have made up such computations ?

Mr. Erickson: To which we object as improper.

The Court: Overruled.

The Witness: I didn't get the final question.

Q. (By Mr. Leavy) : I say, would any compe-
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tent tax consultant make up such tax computations

as we have just been discussing?

A. No, I don't think so.

The Clerk: I have marked Defendants' 75.

Q. (By Mr. Leavy) : I hand you Identification

75, I will ask you what that is ?

A. Well, that is a schedule showing the income

tax estimates paid, the proper application of them,

and it also shows how it was actually applied on

the returns, and a summary showing the total error.

Q. Now, Mr. Olafson, have you examined the

last page of the Government's Exhibit No. 52?

A. Yes.

Q. In that exhibit, is there a column, the last

column in the right-hand side, which is labeled "Ad-

ditional Tax [1110] Due?"
A. Yes, there is.

Q. And do you recall the total additional tax

due in accordance with that exhibit, at least ap-

proximately, do you?

A. Well, I have a copy here. It is $52,645.00.

Q. Now is that a correct statement, based upon

the Government's figures as shown in there, is that

a correct statement of the additional tax actually

due ? A. No.

Q. Why do you say it is incorrect, based upon

the Government's figures?

A. Because no application has been made of the

$4,000.00 paid in 1945, no credit has been given.

Q. In other words, there was $4,000.00 paid in

estimated taxes which were applicable to these
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years which has not been allowed in Exhibit 52, is

that right? A. That's right.

Mr. Leavy: We will offer Identification 75. Is

there any objection.

Mr. Erickson: No.

The Court: I don't believe you have shown who

prepared this.

Q. (By Mr. Leavy) : Did you prepare that ex-

hibit? [1111] A. Yes, I prepared it.

The Court : From the evidence in the case ?

A. Yes.

The Court: All right, it will be admitted. What
number is that?

The Clerk: 75.

(Whereupon, said document was admitted in

evidence as Defendants' Exhibit No. 75.)

Mr. Leavy: May I hand copies of the exhibit to

the jury, your Honor?

The Court: Yes.

(Whereupon, copies of Exhibit No. 75 were

handed to the jury.)

Q. (By Mr. Leavy) : Will you just quickly,

Mr. Olafson, while the jury has this, run down this

exhibit and explain what the items are ?

A. Well, the first group of figures shows the

tax per return, that is, for each joint return for

1945, and, disregarding the fact that the wrong

amount was copied down on the return, showed

none. The estimated payments in 1945 were
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$2,000.00, leaving an amount to transfer to the 1946

return of $2,000.00. And, since separate returns

were filed by each husband and wife [1112] in 1946,

that would mean that $1,000.00 would be trans-

ferred to each of the four separate returns for 1946.

Now the 1946 returns, which were separate

showed $699.00 tax each and, correctly, there should

have been shown on the return payments by transfer

from 1945 of $1,000.00 and estimated payments

made in 1946 of $511.60, making a total of $1,511.60

and an over-payment of the tax of $812.60 for each

spouse.

Now the computation that was shown, actually

shown, on the return is that the tax for each return

was $699.00; the estimated payments were $511.00

and the additional tax due and paid was $187.40,

and, therefore, the error on the face of each of the

1946 returns is $1,000.00.

And summarizing that, the errors on the face of

the 1946 returns are as follows:

For Wallace Bateman, $1,000.00 ; Eliza Bateman,

$1,000.00; Charles Bateman, $1,000.00; Marie Bate-

man, $1,000.00, and a total 1946 error of $4,000.00.

Q. And that $4,000.00 is not credited on Exhibit

52? A. No.

Q. Now, Mr. Olafson, in the data which was re-

turned or given to you, I should say, by the Gov-

ernment Agents, did they return to you a sheet of

paper which is a farm depreciation schedule % [1113]

A. For 1945?

Q. Yes?
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A. Yes, they returned—in the box that was re-

turned, there was a schedule, a copy of 44 and a

schedule, and the re-working of the figures for '45.

Q. I am speaking of the data, the information,

that Mr. Isham gave to the Agents and they subse-

quently returned to you ? A. That's right.

Q. Do you have that sheet with you ?

A. Yes.

Mr. Leavy : May we have it marked ?

The Clerk: Defendants' Exhibit 76.

Q. (By Mr. Leavy) : I hand you Identification

76. Will you state if that is the sheet that we have

just referred to ? A. Yes.

Q. That is a part of the data returned to you $

A. That is right.

Mr. Leavy: We will offer Identification 76 in

evidence.

Mr. Erickson: May I ask a question on voir

dire?

The Court: Yes.

Mr. Erickson : Is this Identification 76 the depre-

ciation schedule for the tax year 1944? [1114]

A. The typed part, the typed part is.

Mr. Erickson: I object to receiving that in evi-

dence because the depreciation for 1944 is certainly

not material here.

Q. (By Mr. Leavy) : Now, Mr. Olafson, is the

handwriting part that is above each typed item

here, is that 1945 's depreciation % A. Yes.

Mr. Erickson: Still, the depreciation for 1945 is

not an issue. It hasn't been made an issue.
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Mr. Leavy: There is an issue, your Honor.

Might I show it to you ? There is an issue here, as I

understand it, as to whether or not Mr. Isham had

these documents, and I believe he has testified that

he did not have a 1944 schedule when he prepared

the '45 depreciation schedule.

The Court : I will admit it.

(Whereupon, said document was admitted in

evidence as Defendants' Exhibit No. 76.)

Q. (By Mr. Leavy) : Mr. Olafson, handing you

Exhibit 76, have you checked the typewritten por-

tions of that exhibit with the 1944 depreciation

schedule of the Batemans ? A. Yes, I have.

Q. Does it or does it not correspond [1115] ex-

actly? A. It corresponds.

Q. Now there are above the items there pencilled

figures changing the amount of depreciation previ-

ously allowed and also changing the estimated

remaining life and the remaining depreciation

allowable. Do those pencilled figures correspond to

the figures that are on the depreciation schedule for

1945? A. They do.

Q. Now over on the left-hand side of the exhibit

are numbers, the first one being 7, then 6, then 15, 5,

and so on. Can you state what those apparently are

in connection with the 1945 return? Clear on the

left-hand side.

A. I think that those are numbered used—the

1945 schedule is rearranged so that the items appear

in chronological order, the items purchased at the

earlier date appearing at the top of the sheet.
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Q. And do those numbers serve to rearrange it

that way?

A. I haven't checked it completely, but from the

appearances of the first few items, I would say that

it does.

Mr. Leavy : Just to get everything in here (hand-

ing document to Clerk.)

The Clerk: Defendants' Exhibit 77 for identifi-

cation.

Q. (By Mr. Leavy) : I hand you Identification

77, Mr. Olafson. State, if [1116] you know, what

those are ?

A. Those are deposit tickets which I have found

in the box that was returned to me by the Special

Agents attached to one of the 1945 bank statements.

Q. Do they relate to the year 1945?

A. They do.

Mr. Leavy: We will offer Identification 77.

(Document to Mr. Erickson.)

Mr. Erickson: I will pass this up to the Court.

I think the originals are already in evidence ; those

are merely carbon copies. I can't see the importance

of putting in carbon copies when the best evidence

is already in.

Mr. Leavy: I might state to the Court, I think

counsel's statement is correct. The only purpose of

offering these is to show that they were in the box of

materials which Mr. Isham had. I believe he has

stated he did not have them.
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The Court : Very well, they will be admitted for

that purpose.

(Whereupon, said deposit tickets were ad-

mitted in evidence as Defendants' Exhibit No.

77.)

Q. (By Mr. Leavy) : Now, Mr. Olafson, I be-

lieve you have already testified that you came into

this matter subsequent to the time [1117] when Mr.

Williams and Mr. Deschenes first came into it, is

that correct? A. Yes, that's right.

Q. At the time that Mr. Williams and Mr. Des-

chenes, either one of them, returned any of the Bate-

mans' records to you, did you have any way of

knowing what records they had ?

A. No, not in detail.

Q. And did they return a large volume of records

to you? A. Yes, they did.

Q. Do you know now whether they returned all

of the records to you?

A. I know that they didn't return all of the

records.

Q. And when did you first learn they had not

returned all of them?

A. During the course of this trial.

Q. At the time they returned the records to you,

did they in any way advise you or intimate to you

that they were not returning all of the records ?

A. No, they did.

Q. Now did you make any specific demand upon

them that they do return all of the records?
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A. No, no, I didn't.

Q. Why did you not make such a demand?

A. I have worked with Revenue Agents for 16

years and [1118] this is the first time a thing like

this ever happened. I didn't think of stuff like that.

Q. You didn't think of such a thing happening?

A. That's right.

Q. Let us suppose that they had returned to you

the items which they first brought up at the trial

here; would or would not the possession of those

items have assisted you in your accounting work in

connection with this case or with another case ?

A. Very materially, it would have assisted me.

Q. What?
A. Particularly the 1946 farm book.

Q. As a result of not having the 1946 farm book

in connection with any accounting work you have

done in connection with this over-all problem, have

you had to do some reconstructing?

A. Yes, I have had to try to reconstruct 1946

farm income.

Q. Now you have heard, Mr. Olafson, Mr. Reha's

testimony with respect to the effect of refusing to

sign an 872 form. Would your testimony be the

same as to its effect from your experience?

A. Yes, yes, it would.

Q. Now, Mr. Olafson, let us suppose that one

desires to defraud the Government of their taxes by

not revealing their full income. In your opinion,

would a person [1119] desiring to do that file a loss

return showing a loss ?
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Mr. Erickson: To which—well, I will withdraw

any objection.

The Court: All right, he may answer.

A. I don't think he would.

Q. (By Mr. Leavy) : Why would he not?

A. Well, when a person files a loss return, he has

two alternatives: He either has to carry the loss

back or forward, whichever it may be, and file a

claim for refund in the other year. The second alter-

native is to do nothing, but just show the loss return

and let it sit.

Now my experience has been that a taxpayer filing

a loss return with no provision made for carrying it

forward or back, that fact causes speculation in the

Bureau of Internal Revenue as to why the loss isn't

carried forward or back. If he adopts the first al-

ternative and files a claim for refund, he knows

beyond a doubt that the returns will be examined,

that is, both as to the loss year and the year to

which the loss is carried.

Q. Well, now, if this hypothetical person who
wants to defraud the Government, if that person

has his assets well hidden, why would he care

whether he was going to [1120] be audited or wasn't

going to be audited 1 Would it make any difference ?

A. Well, I suppose that would depend on how
well he thought he had them hidden.

Q. That would be the whole problem.

Mr. Leavy: You may cross-examine.
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Cross-Examination

By Mr. Erickson:

Q. Well, is there any particular plan that you

have found that taxpayers use that defraud the

Government, or do they have a multitude of plans

in your experience?

A. Well, you are asking a double question

there, aren't you?

Q. Well, make it a single question: Is there only

one way to defraud the Government, or are there

several ways?

A. Are you speaking with reference to this case

or in general?

Q. In general?

A. Oh, there are several ways to attempt to.

Q. Have you ever found a particular plan or

scheme in fraud work? A. Yes.

Q. Well, all of the taxpayers that defraud use

the same plan? [1121] A. No.

Q. Then, you wouldn't say that all taxpayers

used the same or a similar plan, would you?

A. No.

Q. As a matter of fact, some taxpayers might

report a loss ; some might report fire losses and lia-

bility losses and excessive depreciation; there are

a thousand ways of doing the job, are there not?

A. Well, I don't think—I still don't think a

man would report a loss, a net operating loss.

Q. You don't think a man would report a loss.

Well, in your experience, if a loss was reported
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and there was no tax due, the return would not be

audited, would it?

A. Oh, I have had—I have had inquiries where

there has been loss returns and asked as to the

carry-backs and carry-over.

Q. Well, if there was no carry-back, it wouldn't

be audited, would it? A. It could be.

Q. Well, you heard Mr. Williams testify and

some of the other Revenue Agents at the trial here

testify, that if a return was reported to be a loss, a

net loss, there would not be a correction mailed out

to the taxpayer because there wouldn't be any tax

due and owing, anyway ; is that your [1122] experi-

ence?

A. That would be probably corrected, if they

associated it with the individual return and saw

that the correction didn't bring about any change.

Q. Now you make the complaint that these Rev-

enue Agents withheld certain documents from you.

What documents are you referring to now?

A. I am referring to the farm book and to a

pencilled copy of an income tax return. I don't

know what year it is, I think it is 1945, that was ap-

parently used as a work sheet. I am referring to

another sheet, which I think was put in evidence,

showing some of the computations and some of the

additions that were apparently made in the course

of Mr. Isham's work.

Q. Now those are the only three documents?

A. Well, there was a 1945 depreciation schedule,
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but I had those figures available, so I can't really

say that that hurt.

Q. How many hundred documents did they get

from you?

Mr. Leavy: From who?

Mr. Erickson : The Revenue Agents.

A. From me?

Q. Well, yes?

A. If you want to add up all the grain

Q. Strike that. Do you know how many docu-

ments they got from Isham? [1123] A. No.

Q. Well, did you say you never made a demand

on the Revenue Agents for these documents or

never called them?

A. My understanding was when I was engaged,

that the papers and the documents were in Spokane

and that they would be returned to Kennewick

where I could work on them.

Q. Well, you and the Revenue Agents had been

communicating and had many conferences during

the progress of this investigation didn't you?

A. Yes.

Q. And you exchanged information and docu-

ments freely back and forth?

A. I thought we did.

Q. And they never, to your knowledge, inten-

tionally held out during the progress of those in-

vestigations in the way of documents, did they?

A. I don't know what their intent was.

Q. You don't know what they had?

A. No.
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Q. Did you ever request anything from them

that they refused to give you in the way of docu-

ments ?

A. I don't think so in the way of the taxpayers'

documents.

Q. And so the only two items that you know

about, then, were the pencilled copy of a tax return

—what year [1124] was that they held out on, what

year was that?

A. I am not sure. It is in evidence, I think it

was '45 or '46.

Q. And you had never seen the farm book, then,

until it was produced in court here ?

A. I had never seen it.

Q. You had talked to Mr. Isham a number of

times ? A. Yes.

Q. And you talked to the taxpayers a number

of times'? A. Yes.

Q. To Wallace Bateman and his wife?

A. That's right.

Q. Did they tell you about the farm book?

Mr. Sherwood: You mean the farm book for

1946 or '45?

Mr. Erickson : The farm book that is in evidence

here.

Mr. Sherwood: No
The Witness: Are you talking about the grey

book that was turned it?

Mr. Sherwood: There are two farm books.

Mr. Erickson: Which one did they withhold?

Mr. Leavy: The one you produced here at the

trial.
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The Witness: This grey one here (indicating).

Mr. Erickson: Oh, this large one.

Q. This was kept by which of the Batemans?

The Court: What number is that? [1125]

The Clerk: Defendants' Identification 14.

Mr. Sherwood: The evidence shows that was

kept by Mr. Isham.

The Court : Is that in evidence ?

The Clerk: No, it isn't.

The Witness: I would say from the writing on

there that that is kept by Mr. Isham.

Q. (By Mr. Erickson) : You did have this

other farm book that was kept by the Batemans?

By that I mean Exhibit 61 ?

A. By Mrs. Eliza Bateman, yes.

Q. Yes. When did you accept employment in

this case, Mr. Olafson?

A. I think it was—I haven't checked the date,

but it was within a day or two of the time that Mr.

Reha came down to Kennewick, and I think it was

about November 11th, maybe the 10th, of 1950.

Q. And did you work on that case intermittently

from then on? A. No.

Q. Did you work on the case intermittently

from then on until the present time ? A. Yes.

Q. And did you frequently consult with the

Batemans and obtain information from them dur-

ing the progress of [1126] this investigation?

A. I did.

Mr. Leavy: If your Honor please, I would like

to point out that he did not consult in connection
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with this case. If we are broadening the scope

here to open the other subject, it is all right.

Mr. Erickson: I didn't say anything about any

other subject.

The Court: He just asked about his conferences

with them, I think.

Mr. Leavy: I just don't want the witness to be

put in an embarrassing position of feeling he is

violating the Court's ruling.

Mr. Sherwood: You mean the civil case?

A. I answered that question wrong, in that I

was thinking of the other matters that we were

working on and not in connection with this case.

Q. (By Mr. Erickson) : Well, did you investi-

gate the tax years 1944, '45 and '46, talk to the

Batemans about those years'? A. Yes.

Q. Did Charles Bateman tell you about the

many thousands of dollars he claimed to have in-

vested in the club, the Kennewick Social Club?

Mr. Leavy: I think, your Honor, that is com-

pletely [1127] outside the scope of the direct ex-

amination. We didn't touch on any of those

subjects at all.

The Court: (To the reporter) Read the ques-

tion, please.

(The question was read.)

The Court: Overruled.

A. He told us about improvements down there;

I don't recollect that he told us that it was thou-

sands.
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Q. (By Mr. Erickson) : As a matter of fact, he

told you that he didn't invest any money in the

Kennewick Social Club, didn't he?

A. No, I don't think that's right. I think that

he said that he had advanced money to Roy Thomp-

son.

Q. Did he say how much he had advanced to

Roy Thompson?

A. Well, I have no definite recollection, except

there was some

Q. Well, as an accountant making an investiga-

tion, you were interested in the amount, weren't

you?

Mr. Leavy: If your Honor please, the reason I

am objecting to being outside the scope is there are

reams and reams of notes and records on this. The

witness can't possibly, unless we are going to go

way wide on this thing, go back

The Court: Overrule the objection.

The Witness: What is the question, [1128]

please ?

Q. (By Mr. Erickson) : Well, you were inter-

ested in finding out, were you not, how much money

Charles Bateman had advanced to Roy Thompson?

A. Yes, to a certain extent. We worked more

on other features.

Q. You didn't ask him, then, how much he ad-

vanced ?

A. Oh, I had conversations about it, I think, at

the first meeting which Mr. Williams was there.

Q. Did you tell Mr. Williams and Mr. Deschenes
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that Charles Bateman didn't have any investment

in the Kennewick Social Club ?

Mr. Leavy: Wait a minute, let's see where and

when and why.

Mr. Erickson: During one of these conferences.

Mr. Leavy: We will object, unless the time and

place is set, your Honor.

The Court: Yes, you will have to set the ap-

proximate time and place.

Mr. Erickson : Very well, I will have them check

it, as it later.

Q. Did you ever tell Mr. Deschenes and Mr.

Williams that Mr. Charles Bateman had been re-

ceiving any money from the Kennewick Social

Club? A. I think [1129]

Mr. Leavy : The time and the place, your Honor.

Mr. Erickson: Let him answer it first.

The Court: What was the question again?

(The question was read.)

The Court: Overruled.

Mr. Leavy: Just answer that yes or no, your

Honor ?

The Court: Yes.

A. I can't recollect. Mr. Bateman explained in

our first meeting something about the operations

there.

The Court: This question is what you told Mr.

Williams, isn't it?

Mr. Erickson: Yes.

The Court: Not what Mr. Bateman told you.
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A. Well, we have talked together a lot. I don't

recollect—yes, he had said he had received some

money from the social club. I believe he did.

Q. (By Mr. Erickson) : But you don't recall

how much?
A. He said he had received part of his rent and

part of the money advanced for construction. Wait
a minute, I said he said it; the question is what I

told Mr. Williams?

Q. Yes, what you told Mr. Deschenes and Mr.

Williams.

A. That is what I think I told them.

Q. And I will refer you now to the conversation

on [1130] March 14, 1951, and that of April 23,

1951, when you talked with Mr. Deschenes and Mr.

Williams. Did you tell them at that time anything

about Charles Bateman stating that he had nothing

invested in the Kennewick Social Club?

Mr. Leavy: If your Honor please, we will object

on the same grounds, at least unless the witness has

time to check his own notes. It is certainly outside

the scope of the direct by about four miles.

The Court: Overruled.

The Witness: Will you repeat the question

again, please?

Q. (By Mr. Erickson) : Well, did you tell Mr.

Deschenes and Mr. Williams in conferences on

March 14, 1951, and April 23, 1951, that Bateman
had nothing invested in the Kennewick Social Club,

Charlie Bateman?

A. I can't recollect. The only thing that I can
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go by is what I know as to my understanding of the

situation, and my remembrance is that there was

money advanced and that some of it came back.

And because I have that remembrance, I can't be-

lieve—I don't think that I told them that he never

invested anything.

Q. Did you take any of that money that Bate-

man had invested in the Kennewick Social Club

into consideration [1131] in your computations for

1944 and 1945?

Mr. Levy: If your Honor please, we will object.

He hasn't testified to any computations.

Mr. Erickson: Yes, you have, Exhibit 74.

The Court : Let me see that 74.

(Exhibit to Court.)

Mr. Sherwood: That is the farm income.

Mr. Erickson: Oh, I see.

The Court : 74 is the farm income.

Mr. Erickson: Yes. No, he has no exhibit on it.

Mr. Leavy: He didn't testify to any, either. He
used Exhibit 52.

The Court: Let's see, that question referred to

his computation in connection with the one of the

farm income?

Mr. Erickson: Well, strike that question.

Q. I will ask if, in checking Plaintiff's Exhibit

52, you took into computation any investment that

Charlie Bateman made in the Kennewick Social

Club?

Mr. Leavy: If your Honor please, he has al-
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ready testified to what lie found in Exhibit 52, and

there is no mention in the testimony of that at all.

The Court: Overruled.

A. Well, as far as 52 is concerned, what I did

was to add up the items that were on the exhibit.

I didn't do anything additional. [1132]

Q. (By Mr. Erickson) : Mr. Olafson, you made

no examination whatever of the Kennewick Social

Club, did you ?

Mr. Leavy: Again I ask, what are we talking

about? When?
Mr. Erickson: I mean for the years 1944 and

'45 until it closed on June 6th.

Q. Did you make any investigation of the activi-

ties of the Kennewick Social Club ?

Mr. Leavy: If your Honor please, may the jury

be excused so we can argue this point ?

The Court: Yes, all right.

Mr. Leavy: I am willing to bring it all out.

The Court: All right, the jury will be [1133]

excused.
* * #

Mr. Leavy: What I wanted to point out—it is

the same problem, actually, that has been perturb-

ing me—that is Mr. Erickson 's questions to Mr.

Olafson about schedules, analyses and investiga-

tions he has made. [1135]

Now the true situation, your Honor, is that Mr.

Olafson has made a good many investigations, Mr.

Deschenes and Mr. Williams know, not on the gross

profits method, as has been used in this trial, they
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don't relate to this case at all. All of his work,

except for the analysis of Exhibit 52 which I ex-

amined him on on direct examination, outside of

that, all of his work actually has been in connection

with the civil case.

And that is the precise problem I am worried

about. I don't want to violate the Court's ruling

and Mr. Olafson is put in the position where he

has to appear to be dodging questions to a jury, or

else he has got to come out and say what he was

actually doing, which, as I understand it, is in vio-

lation of the Court's ruling.

The Court: I followed this examination very

closely and it seemed to me that he was not re-

quired to tell whether he was working on the civil

phase of it or the criminal phase of it. He comes

here as the defendants' tax expert and accountant

and testifies as such and has testified at length and

very effectively and expressed an opinion as to

what their tax consultant didn't do, how incompe-

tent he was. I suppose that is based upon his whole

investigation.

Mr. Leavy: No, if your Honor please, because

of the Court's previous ruling, I very carefully re-

stricted my direct examination to stay completely

away from any analysis [1136] of any type by Mr.

Olafson except from Exhibit 52.

The Court: What other analysis could you have

had him bring in otherwise if I hadn't restricted

you?

Mr. Leavy: Probably, I would have, I assume,
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gone into the method of building by what—do you

call that the gross profits?

The Witness: Either gross profits or

Mr. Leavy: Gross profits technique of building

income.

The Court: You are not restricted on that, you

can bring in any method you wish. He can show

what he did, what he investigated. He doesn't need

to say in what connection it was, does he, on a civil

case that is pending?

Mr. Leavy: That is it, it is almost impossible

not to, because he didn't do this work on this, he

was doing all this work with Mr. Williams and Mr.

Deschenes in connection with the civil investigation

entirely originally.

The Court: I have no thought of restricting

your expert as to what he did and what showing

you can make here. The only thing that I am try-

ing to keep out, and which I think is highly im-

proper and unfair, is to show these defendants have

an action pending in the United States Tax Court

and that very likely they will have to pay a heavy

tax and penalties, irrespective of the outcome of

this case, and give the jury the idea they are going

to be punished anyway so why bother with this ac-

tion. That is what you are [1137] trying to do,

you don't fool me any, and that is the thing I am
not going to permit you to do, if I can help it.

He can say that he made a full investigation with

reference to their civil liability, if he wishes, as long

as you don't bring out what I am talking about
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here. That is the thing that I object to. We will

back up and let you reopen with this witness, if

you want to, and put on fully everything he has

done. He can say it was in connection with civil

liability, so long as you don't bring out the pend-

ency of this tax action and that it is something here

that is going on along with the criminal proceeding.

Mr. Leavy: I don't know whether I understood

the Court's last statement. We may bring this out

in connection with the civil liability, as long as we

don't bring out the Tax Court proceeding?

The Court: As long as you don't bring out

what I have stated here, there is another civil ac-

tion pending. He can tell the full scope of his ex-

amination. He doesn't need to say, "Yes, there is

another suit pending here in the United States Tax

Court."

Mr. Leavy: Oh, no, he wouldn't say that, I

didn't mean that he can. He can, then, say he did

this in connection with the civil investigation,

whether that be permissible %

The Court: Yes, with his investigation with ref-

erence to their civil liabilities. There isn't any-

thing so sacred [1138] about that ; I think the Gov-

ernment's witnesses have testified on that.

Mr. Leavy : That is the precise thing I was wor-

ried about.

The Court: The two phases of the examination

going on here. [1139]
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Q. (By Mr. Erickson) : Mr. Olafson, did you

make an investigation as to any [1142] possible in-

come derived from the Kennewick Social Club by

Charles Bateman?

A. Well, I am not an investigator, I am an ac-

countant. I didn't.

Q. You didn't make any investigation about the

Kennewick Social Club's income, then, and where

it went? A. No.

Q. It is possible, then, as far as your investiga-

tion goes, that some of the Kennewick Social Club

income could have been deducted by Charles Bate-

man or the Hotel Kennewick bank account?

A. As far as any investigation goes, that is pos-

sible.

Q. Will you refer to your work papers, Mr.

Olafson? I want to ask you about a check of April

24, 1945, for $1,500.00. Have you got your work

papers there?

The Court: That was in what connection?

Mr. Erickson : Ask him about a check in connec-

tion with whether or not that was a capital expense

payment or whether it was a gambling pay-back.

Q. Do you have your work papers ?

A. I think I have, yes.

Q. All right

Mr. Leavy: Is that check in evidence?

Mr. Erickson: Yes.

Mr. Leavy : The witness can tell from the [1143]

exhibit.

Mr. Erickson: Well, you will need your work
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papers on that. That is the McWilliams' check of

April 24, 1945, for $1,500.00.

(The witness left the stand to secure certain

documents.)

The Witness: What account, Mr. Erickson?

Q. That is the check dated April 24, 1945, for

$1,500.00, Charles Bateman account, Hotel Kenne-

wick, or C. W. Bateman.

A. I have found the check in my distribution.

Q. All right. You found that check payable to

McWilliams for $1,500.00? A. Yes.

Q. Now how did you treat that check in your

analysis there?

What classification did you give to that check?

Mr. Leavy: If your Honor please, he has not

testified to any analysis. We object as outside the

scope of the direct.

Mr. Erickson : This is a test on his

Mr. Leavy: Test of what? He hasn't testified

to anything.

Mr. Erickson: He is an expert, supposed to be.

The Court: Overruled. I suppose you would

have a right to go into anything that has a bearing

on his methods.

Mr. Erickson: Yes. [1144]

The Court: As an accountant.

The Witness: I hope you will be patient with

me a minute here, just to find out. I have had to

assemble these things from various sources.

Q. (By Mr. Erickson) : Well, to refresh your
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recollection, Charles Bateman stated, testified ac-

cording to my recollection, lie said that $1,500.00

check was paid to McWilliams on an I.O.U. for the

reason McWilliams made certain demands on him.

How did you treat that check? Did you treat that

check as a payment for furniture and fixtures?

Mr. Leavy: Just a moment. How did he treat

the check in connection with what, your Honor?

Mr. Erickson: In your analysis?

Mr. Leavy: What analysis are we speaking of?

He hasn't made one in this courtroom.

Mr. Erickson: Well, in the analysis on the in-

come or in checking Mr. Williams' analysis on

income.

Mr. Leavy : In checking Mr. Williams ' analysis ?

Mr. Erickson: Yes.

A. Well, in connection with the examination of

Mr. Williams' analysis, I haven't done anything

about it.

Q. Do you recall having any conversation with

these Revenue Agents about handling a $1,500.00

item in May, 1950— '51? [1145]

Mr. Leavy: We will object again. He stated

that he didn't treat it any way in this analysis

here, and so the conversation would be immaterial,

as well as outside the scope.

The Court: Overruled.

A. I think I remember discussing a $1,500.00

check.

Q. (By Mr. Erickson): Did you tell them it

was an item for furniture and fixtures ?
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A. Well, perhaps my notes would help me here.

Was that Wendell

Q. Wendell McWilliams?

A. I have a note here, believed to be fixtures.

Q. And you may have told that to the Revenue

Agents % A. Yes.

Q. All right.

Mr. Erickson: May I pass out these schedules

again, Plaintiff's Exhibit 52?

The Court: All right.

(Whereupon, copies of Plaintiff's Exhibit

No. 52 were again given to the jury.)

The Witness: (To the Court) May I step down

to the table 1

The Court: Yes, surely.

(Whereupon, the witness left the stand mo-

mentarily.) [1146]

Q. (By Mr. Erickson) : Now you checked the

first page here of Plaintiff's Exhibit 52, the total

wheat sales of $63,106.81, would you agree with

that?

A. I think so. Without adding up the items on

the other, I believe that's right.

Q. Do you agree that they reported wheat sales

of $17,198.10? A. Yes.

Q. And that left an unreported wheat sale for

that year of $45,908.71?

A. That would be the result.

Q. And in regard to the fruit income, would you
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say that that was correct, what he has listed here

under Paragraph 2, the $14,946.00 %

Mr. Leavy: To save time, I believe, Mr. Erick-

son, we put in an exhibit—was that 1945?

The Court: That was 1945.

Mr. Leavy: And that confirms these questions

you are asking, knowing already.

Mr. Erickson: Well, I will make it very brief.

Q. Would you say that his figure here, total

unreported farm income of $52,944.41, would be

substantially correct? A. Yes. [1147]

Q. And now on Page 2, the hotel, the explana-

tion of items making up the bill of particulars, it is

entitled "C. W. Bateman Account at Kennewick

Branch, National Bank of Commerce, Kennewick,

Washington." Are the first items in there, total

deposits, substantially correct? A. Yes.

Q. Now where do you disagree with Mr. Wil-

liams there? There are some items on eliminations

that you do not agree with him on. Will you ex-

plain that? That you do not agree with Mr.

Williams and Mr. Deschenes.

Mr. Leavy: Was there any testimony to that

effect?

The Court: Do you refer now to re-deposited

N.S.F. checks?

Mr. Erickson: Yes.

The Court: And cash items that might not be in

even amounts, and so on?

Mr. Erickson : Yes, I am referring to the column
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marked " Total Eliminations," about the middle of

the page.

Q. I think you stated that you were not in

agreement with Mr. Williams and Mr. Deschenes

on that. A. You mean on the figures?

Q. Yes?

A. I didn't testify as to this page, but I am
not in agreement with the totals. [1148]

Q. What do you think the totals should be, that

is what I want to ask you, the total eliminations

should be ? Did you make an analysis ?

A. I would express—you mean on the over-all

or what these total items are I

Q. Well, what the total eliminations should be?

For instance, in the first column Mr. Williams and

Mr. Deschenes have $123,106.43. You have given it

some study, what do you think that figure should

be?

A. Well, I added up the checks drawn to cash

and got $3,725.00 more than that.

Q. Your eliminations would be $3,725.00 more.

That is on the C. W. Bateman account. Now what

would the total eliminations be on the Hotel Kenne-

wick account? He has $3,900.00.

Mr. Leavy: I think you misunderstood. His

testimony was the total.

Mr. Erickson : Oh, the total for all the accounts ?

Mr. Leavy : I may be wrong.

Q. (By Mr. Erickson) : Is that correct ?

A. It was as to the first column.

Mr. Leavy : Oh, pardon me.
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A. But the same answer is true for the total,

because the $3,900.00 is what I would arrive at as

to those specific [1149] items.

Q. (By Mr. Erickson) : What was that again?

A. The $2,900.00 and the thousand is what I

would arrive at for those specific items.

Q. Well, what would you say the last column

should be, total eliminations, then?

A. Well, I wouldn't say.

Q. Well, would it be five or six thousand dollars

less than what Mr. Williams has, according to your

estimate, or Mr. Deschenes?

The Court: More?

Mr. Erickson: More, yes.

A. If your question refers to what the total of

these items were that I have talked about, I would

say that it should be $3,725.00 more.

Q. I see.

A. If your question relates to what the total

eliminations should be, I would say that I could

express no opinion.

Q. Well, did you determine in your own mind

what the unreported gross income from sources

other than farm should be for the year 1945? He
has $48,624.35.

A. No, I haven't determined that in my own
mind.

Q. Would you say that the figure $48,624.35

would be [1150] substantially correct within five or

ten thousand dollars?

A. No, I wouldn't say that.
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Q. It may or may not be, then?

A. That's right.

Q. Well, since you are an accountant making an

investigation, why didn't you come to a more defi-

nite conclusion?

A. Because, as I testified earlier, there are too

many unknown factors in the computation to come

to a conclusion.

Q. You didn't spend enough man-hours on the

job to run all those factors down, then, did you?

A. I think, in the absence of the records at this

date, I don't know of any way of running them

down.

Q. Well, did you make an effort to determine

what the 1945 unreported gross income would be

from sources other than the farm?

A. I haven't come to any conclusion.

Q. Well, you have examined the bank state-

ments and the bank deposits in the Hotel Kenne-

wick account, haven't you? A. Yes.

Q. And from an examination of those bank

deposits and bank statements, you get an idea that

there was a [1151] substantial unreported income,

do you not, gross income?

A. Yes, there is some unreported income.

Q. Now as to the deposit of $16,000.00 in cur-

rency from the Pendleton account, you don't know

the source of that money, do you?

A. You mean of my own knowledge?

Q. Well, I mean were you able to prove the
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source of that money from your experience as an

accountant ?

A. There is no accounting

Q. The source of that $16,000.00 that went to the

Pendleton account?

A. I know of no accounting data that I could

prove it.

Q. So you are not able to demonstrate by any

scientific or accurate information where that money
came from at all? A. That's right.

Q. Does good accounting practice consider a

sum of money like that to be income for the year

in which it is deposited, if you cannot trace its

origin ?

A. Well, that is a pretty difficult question to de-

cide. I don't know exactly what you mean, account-

ing practice in the sense here—I think that you

refer to your client and give it the handling accord-

ing to what he advises you. [1152]

Q. Well, your report might be wrong, then?

A. Yes, yes.

Q. If the client was wrong, why your report

would be wrong? A. That's right.

Q. But don't most accountants consider, unless

the source can be proved, that it is income for the

year in which it first appears?

A. No, I don't think necessarily so.

Q. Well, then, accountant's statements are not

always accurate? A. That is correct.

Q. Do you know whether or not Charles Bate-

man made any loans or advances to the Kennewick
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Social Club in 1944 other than the $450.00 check to

Roy Thompson? A. Which was in '45.

A. Well, do you know whether he made any ad-

vances at all, either in '44 or '45, to the Kennewick

Social Club?

A. You mean as an accounting matter?

Q. As an accounting matter?

A. No, I didn't find any records, if that is what

you mean.

Q. Did you compute the Bateman brothers' in-

come for the year 1944 on a net worth basis during

the investigation? [1153]

Mr. Leavy: If your Honor please, I think that

is outside the scope of the case entirely on that

portion of it. The wheat income was all, as I under-

stood, that is in evidence now.

The Court: Well, I am not sure. He didn't go

into '44, I will sustain the objection on that. Im-

proper cross-examination.

Q. (By Mr. Erickson) : You have referred

here, Mr. Olafson, to your schedule, Exhibit 74.

Does the amount of the poultry sales reported agree

with the amount of poultry sales shown in the farm

record book at Page 7 of Defendants' Exhibit 61?

I guess it is this other one. No, this is not in evi-

dence, is it?

Mr. Erickson: Well, strike that question.

Q. On your Exhibit 74 here, you have an item

reading—about the middle it says, "Total of 10 de-

posits for poultry sales, all deposits from 11-26 to
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12-19." That undoubtedly means the year 1945,

does it not? A. Yes. Is this 74?

Q. Yes. It is the first schedule you introduced

last night. It is entitled, "Bateman Brothers Farm
Income, 1945."

A. Now your question was what?

Q. That 11-26 to 12-19 total of 10 deposits for

poultry [1154] sales, does that refer to the year

1945? A. Yes, yes.

Q. Well, now, there is a total of $52,989.54. Is

that item the poultry sales alone, or does that in-

clude in addition the other items above?

A. No, that is the poultry sales alone. You
mean the $52,989.54?

Q. Yes, that is the poultry sales. And does that

comprise turkeys? A. I think so, yes.

Q. Would an error in computation of the 1945

partnership return have any tax effect on the indi-

vidual net returns of the Batemans for the year

1945? A. Yes.

Q. Well, they didn't pay any tax, anyway, did

they? A. Well, they paid the estimates.

Q. Yes, but I mean they filed this return for

1945 in March, 1946 and there were some errors on

that return of ten thousand or eleven thousand dol-

lars. But the mere fact that there were errors on

that return, as long as the total figure was a net

loss, anyway, it would not require them to pay any

tax, would it?

A. In this particular case, it wouldn't affect the

1945 tax.
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Q. Yes, it wouldn't affect the 1945 tax one way

or [11^5] another, if the loss was $1,000.00 or $100,-

000.00, would it? A. That is correct.

Q. There still wouldn't be any tax payable?

A. With respect to 1945, yes.

Q. But then you mentioned that losses can be

carried back and carried forward under certain

conditions. A. That's right.

Q. You and your firm make out a large number

of income tax returns each year, don't you?

A. Yes.

Q. And in each case, the taxpayers bring you

their complete set of records, or do many of them

bring you merely summarized information on a

piece of paper?

A. Many of them bring summarized informa-

tion on a piece of paper.

Q. And what percentage of them bring their

complete records, do you have any idea?

A. It is hard to estimate. I think our office

probably makes—it is hard to disassociate the small

returns. I would have to weed out the small re-

turns, which naturally come in with wages and in-

terest, and so on. I really can't say. A substantial

number. We make a lot of returns. A substantial

number bring in their checks. [1156]

Q. Well, isn't it a matter of fact that if the in-

formation is given to you, if you don't verify that

information, the information is wrong, your tax

return is going to be wrong ?

A. That would follow, yes.
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Q. And if somebody comes in to you with the

income and expenses written down on a sheet of

paper and a substantial number of items and checks

are omitted and they don't bring any verification

in, you are going to make a mistake in that return ?

Mr. Leavy: Object, the arguments haven't

started, yet. Object, that is argumentative.

The Court: Overruled.

A. Well, it depends. An accountant has to use

judgment in the matter. If there is something that

wTould appear obviously wrong, why he should and

would take steps to find it. But

Q. (By Mr. Erickson) : Well, if one of your

clients should bring in a sheet of paper and lay it

down on your desk and say, "This is it, this is my
income and this is my expense;" you wouldn't

question that any further, would you?

A. I could.

Q. Well, would you?

A. I would in cases, yes. [1157]

Q. Would you say, "No, I don't think so. Let's

go out and look further?"

A. Yes, in cases, depending on the judgment of

the accountant who is doing the return.

Q. Well, in many cases, though, you do have

taxpayers that come into your office with the in-

formation written on a sheet of paper, and you

take that information without question, don't you?

A. Yes, yes.

Q. You don't verify a single thing ?

A. That's right.
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Q. A lot of times you will probably have wrong

tax returns that you send to the Collector for that

reason, won't you 1

? A. Yes.

Q. In other words, if you don't get the correct

information, you can't put the correct information

on their tax return f

Mr. Leavy: Object as repetitious.

The Court : I think that is repetitious, yes. Sus-

tain the objection.

Q. (By Mr. Erickson) : Now did you verify in

Plaintiff's Exhibit 52, did you verify the 1946 hotel,

tavern and other income, on Page 6 here that you

spoke about yesterday ? [1158]

A. If you will speak as to items, I can answer.

Q. I beg pardon?

A. If you will speak as to items, I can answer.

Q. All right. Did you check the total bank

deposits that Mr. Williams has and Mr. Deschenes

has on Page 6?

A. I didn't check those figures.

Q. Did you check the eliminations'?

A. Yes.

Q. Well, how could you check the eliminations

carefully if you didn't check the bank deposits them-

selves? You just examined certain items, then?

A. The bank deposits were substantially in agree-

ment with figures that I already had, maybe three

or four hundred dollars difference.

Q. Now, Mr. Olafson, Mr. Williams and Mr.

Deschenes have eliminations of $137,138.68. How
much eliminations do you have ?
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A. Well, I don't have any total eliminations, Mr.

Erickson.

Q. Did you compute, according to the best of

your knowledge, the correct reportable tax income

from the hotel, tavern sources for the calendar

year 1945? A. No.

Mr. Erickson : That is all. [1159]

Redirect Examination

By Mr. Leavy:

Q. Mr. Olafson, you said that you don't have a

schedule of eliminations. Is that for the same rea-

son that you spoke of before, that is too specula-

tive to determine 1

?

A. I didn't quite hear that.

Q. I am speaking of this 1946 matter that Mr.

Erickson just asked you about. You said you don't

have a total of eliminations. Is that because it is

too speculative, you feel? A. That's right.

Q. In 1946, you didn't even have the cancelled

checks, did you? A. That's right.

Q. Now Mr. Erickson has asked you about your

clients in your work there and how they bring their

information in. Have you found, Mr. Olafson, they

often bring in a cardboard box full of bank state-

ments and cancelled checks? A. Yes.

Q. And have you worked from those in the

preparation of tax returns? A. Yes.

Q. Do you find it common, particularly with

large farmers, [1160] that is, I mean large income,
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not large physically, that they come in and when
they sign a return, they just sign it and don't read

the return at ah"?

Mr. Erickson: To which we object as to what

farmers read before signing.

The Court: I will sustain the objection. I think

I did to that before.

Mr. Leavy : Yes, you did
,
your Honor. He

opened on his cross-examination of what other farm-

ers do.

The Court: Well, as to the method of the data

they bring in, I will sustain the objection.

Q. (By Mr. Leavy) : Now Mr. Erickson has

asked whether accountant's statements are some-

times inaccurate and you have stated yes. Are ac-

countant's statements which are certified accurate?

A. Well, they are as accurate as we can make

them, pursuant to an audit, according to accepted

accounting principles.

Q. Does the word "certified" on it mean some-

thing different from just plain audit?

A. Yes.

Q. What does "certified" mean? Have you done

anything more than you do in an ordinary audit?

A. That is correct. [1161]

Q. Just roughly, without any detail, what is in-

volved there?

A. Well, in the case of a certified balance sheet,

for instance, test checks have to be made of the

accuracy of inventories, the existence and the cor-

rectness of accounts receivable, independent verifica-
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tion of bank account balances and any other invest-

ments.

Q. In other words, you go back to original in-

voices and original records ?

A. Well, with outside, independent verification,

also.

Q. Now have you completed, as far you you are

concerned, your own calculations and computations

on the Bateman's income?

A. No, no, I haven't.

Q. Now Mr. Erickson has asked you about

whether you could scientifically state the source of

this $16,000.00 item in the Pendleton account. I

believe you stated you couldn't. In many cases, do

you have a situation where your client comes in

with, let's say, a bank statement which shows cer-

tain deposits and you go over that with him and he

says the source of the deposit was wheat and the

source of this was cherries, and so on; does that

happen ? A. Yes.

Q. And you take his word, normally, for what

that is? [1162] A. Yes.

Q. And in your idea in this case, do you take

Mr. Bateman's word as your client for the source

of the $16,000.00? A. Yes.

Q. Oh, yes, there was a question asked about

whether you had investigated the income of the

Kennewick Social Club. Have you been requested

or employed at any time by anyone to make an in-

vestigation of the corporation known as the Ken-

newick Social Club? A. No, I haven't.
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Q. Insofar as you know, do you know in your

work with Mr. Williams and Mr. Deschenes where

they have made an investigation of the corporation

income of the Kennewick Social Club?

A. Not except as to what I heard in the testi-

mony.

Q. Nothing beyond what has been mentioned

here. Now what has been the scope of your activity

here? Have you attempted to be an investigator

in this case? A. No, no.

Q. What has been the scope of your activity ?

A. I have attempted to—I have made records of

the bank statements and deposits and tried to as-

semble accounting information from the data which

has been available. That is principally from the in-

voices which are on hand, in the case of the [1163]

farm.

Q. And have you drawn some deductions from

time to time of your own as to what various items

were in all of these hundreds of checks and de-

posits? A. Well, tentatively.

Q. You have drawn tentative deductions?

A. Tentative.

Q. Have you at any time withheld even your

tentative deductions from the Internal Revenue

Agents ?

A. Well, I think there probably have been com-

putations made since. See, we haven't worked to-

gether since the summer of '51 or something like

that.

Q. I realize there has been work since you talked
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to them; I mean when you were talking to them,

did yon ever in any way attempt to mislead them or

fail to state even your tentative statements as of the

time when you were talking with them ?

A. At that time, I had no conclusions, but in

every way I cooperate in giving them all the in-

formation that I had.

Q. In other words, you haven't told them any

falsehoods'? A. That's right.

Mr. Leavy : That is all.

Mr. Erickson : That is all.

The Court : That is all, Mr. Olafson.

(Witness excused.) [1164]

Mr. Sherwood: Mr. Wallace Bateman.

WALLACE BATEMAN
a defendant herein, having been previously duly

sworn, resumed the stand in his own behalf and

testified further as follows

:

Direct Examination

By Mr. Sherwood

:

Q. You are Wallace Bateman and you have been

sworn in the cause before ? A. Yes.

Q. Showing you Identification 15, a bundle of

checks, I will ask you if those bear your signature

or Charles Bateman 's signature? If you will look

down there (indicating).

A. Charlie Bateman 's.
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Q. Look at all of them. All but the last one?

A. All but the last one.

Q. Who signed all but the last one 1

A. My signature on there, my name.

Q. Who signed all but the last one, Wallace ?

A. Oh. My brother, C. W.
Q. And you signed the last one in the exhibit ?

A. Yes.

Q. Can you tell us, Mr. Bateman, who put the

pencilled [1165] marks on the checks, the pencil

marks? A. I would say that is Don Isham's.

Q. Look at all of them and be sure.

A. This top one.

Mr. Sherwood : I would like to have a bundle of

checks marked, your Honor.

Q. Referring again to Identification 15, do you

know whose pencillings are on those checks'?

A. Don Isham's.

Q. Speak up loudly so the jury can hear.

A. Don Isham's.

Mr. Sherwood: I will offer Identification 15. I

would like to have another bundle of checks marked

next in order.

Mr. Erickson: No objection to 15.

The Court : It will be admitted.

(Whereupon, said checks were admitted in

evidence as Defendants' Exhibit No. 15.)

Q. (By Mr. Sherwood) : Showing you Identi-

fication 78—one, two, four, six checks—I will ask
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you if they bear your signature? Look at each one

of them. A. Yes, they do.

Q. They all bear your signature? [1166]

A. Yes, they do.

Q. Do you know who put the pencilled marks

on these six checks, if you will look at the pencilled

marks on there? A. That is Mr. Isham's.

Q. Mr. Isham. Those pencil marks are in what

form?

A. Kind of a question or something like that.

Q. Question marks?

A. Uh huh.

Mr. Sherwood: Offer Identification 78.

The Clerk: Defendants' Identification 79.

The Court: Any objection to Exhibit 79?

Mr. Erickson: No objection.

The Court : It will be admitted.

(Whereupon, said checks were admitted in

evidence as Defendants' Exhibit No. 78.)

Q. (By Mr. Sherwood) : Showing you Identi-

fication 78, a bundle of checks, without going

through every one of them, if I advise you, Mr.

Bateman, that these are the remainder of the 1945

checks drawn on the farm account, they appear to

be such, do they not, bear your signature ?

A. They are mine so far.

Q. You don't see any in there that are not

signed by your [1167] wife or yourself?

A. No.

Q. They appear to be

A. They are all my name that I saw.
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Mr. Sherwood: Offer Identification 79.

Mr. Erickson: No objection.

The Court : It will be admitted.

(Whereupon, said checks were admitted in

evidence as Defendants' Exhibit No. 79.)

Q. (By Mr. Sherwood) : Showing you again

Exhibit 79, I will ask you, if you know, who made
the pencilled markings in the lower left-hand corner

and upper left-hand corner of these checks? Don't

look at all of them, but such as you see in there but

a hurried examination.

A. Isham's.

Q. Isham's. Now referring to Exhibit 15, Ex-

hibit 78, Exhibit 63, 64 and 65, being aU of the

farm account checks, I will ask you if those were

the checks that you have testified that you delivered

in the box to Mr. Isham, they were among the

writings that were delivered to Mr. Isham in 1946 in

February or March ? Assuming they are all the 1945

checks, Mr. Bateman? You don't have to look at

them all. Assuming those [1168] are all the 1945

checks, were they delivered to Mr. Isham?

A. These here wasn't (indicating).

Q. Which one ? A. These here.

Q. Oh, the only ones in the whole group is Ex-

hibit 15?

A. Yes, the Kennewick Hotel, C. W. stuff.

Q. Except the last one?

A. Except that one right there (indicating)

.

Q. In other words, the last check in Exhibit 15
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was delivered, but none of the rest of Exhibit 15.

Now what with respect to the other checks there,

which are Exhibits 78, 79, 63, 64 and 65 ?

A. They are my checks.

Q. They are your checks. When were they de-

livered to Mr. Isham for the first time ?

A. Delivered in February in '46.

Q. February of '46? A. Uh huh.

Q. Showing you Exhibits 38 and 39, I will ask

you if those deposit slips—when they were first de-

livered to Mr. Isham, if you know, assuming they

are all the deposit slips for 1945?

A. They would be taken down the same time.

Q. The same time, and that time was? [1169]

A. In February in '46.

Q. February, 1946. Showing you Exhibit 77,

which appears to be duplicate deposit slips, Wallace

Bateman, I will ask you when you first delivered

those duplicate slips to Mr. Isham ?

A. These was delivered at the same time.

Q. That is, in February, 1946 ?

A. Well—yes.

Q. You are sure?

A. Wait a minute. No, these was delivered

—

well, now just a minute. These was delivered in the

monthly, that he taken them by the month.

Q. And he took the records by the month?

A. After he had taken the records in February

in '46.

Q. Mr. Bateman, these are 1945; did you think

they were for 1946 ?
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A. Yes, I looked at them for '46.

Q. Assuming those are the deposit slips for 1945,

when did you deliver them to Mr. Isham %

A. These was delivered the same time that I de-

livered the checks.

Q. The checks and bank statements'?

A. Yes.

Q. That is, in February, 1946, is that correct?

A. Yes. [1170]

Q. Now Mr. Bateman

A. Outside of one or two of them, it appears to

be a '46 delivery there.

Q. In 1946, in there, that was delivered on the

monthly basis'? A. Yes.

Q. Now, Mr. Bateman, you knew Mr. Isham was

a justice of the peace at that time?

A. Not right at the time that I met him, I

didn't.

Q. When did you learn that for the first time I

A. Well, I don't think he became justice of the

peace until later on.

Q. Later on, I see. Did Mr. Isham prepare a will

for you in 1946 %

Mr. Erickson : To which w6 object as

The Court: I can't see the materiality of that.

Mr. Sherwood: Offer to show his confidence in

Mr. Isham.

The Court: All right.

Q. (By Mr. Sherwood) : Did he prepare a

will

The Court : When was that %
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A. Well, I don't know just what year it was.

I was going

The Court : All right, you may answer.

Q. (By Mr. Sherwood) : [1171] Did he prepare

a will for you ? A. Yes.

Q. Tell the conversation you had with Mr. Isham

at the time he prepared the will.

Mr. Erickson: I am objecting to that.

The Court: I think I will sustain the objection

to that. I think that is immaterial.

Q. (By Mr. Sherwood) : Mr. Bateman, did you,

to the best of your ability, working with your wife,

Eliza, supply Mr. Isham with full and complete in-

formation concerning your income and your ex-

penses for the tax periods in question?

A. Certainly did.

Q. To the best of your knowledge and belief, did

Charles Bateman do likewise ?

Mr. Erickson: To which we object as to what

Charles did.

The Court: Yes, I will sustain the objection.

Q. (By Mr. Sherwood) : Mr. Bateman, do you

recall purchasing some property at the airport over

at Kennewick? A. Yes.

Q. You do? A. Yes.

Q. Do you recall that you got some houses built

on the [1172] property before you got the title?

A. Yes, I thought I had bought three acres, and

come to find out I had just bought

Mr. Erickson : We are going to object to this and

move it be stricken.
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Mr. Sherwood: It is to show his experience in

business, his lack of business experience.

The Court: I will sustain the objection to that.

I don't think we should go into individual instances,

that would be interminable. Sustain the objection.

Mr. Sherwood : Would I be permitted to go into

one more such transaction as that, your Honor?

The Court : How closely related is it to these tax

returns in time?

Mr. Sherwood: It would relate to the period

just immediately following the year 1946 as to the

time of the event, just to show some light on his

business judgment at that time, his understanding

of business.

The Court: I don't think we should go into in-

dividual instances or experiences on either side to

show his business judgment or lack of it.

Mr. Sherwood: I believe that is all. [1173]

Cross-Examination

By Mr. Erickson

:

Q. Well, Mr. Bateman, when you went to Mr.

Isham in February, 1946, you took to him this

Defendants' Exhibit 11 for identification, did you

not? Not 11, no, that is Hotel Kennewick. Let's

see, did you take him a sheet of paper similar to 11,

which is for the hotel, with your farm income writ-

ten on it? A. Not as I remember of.

Q. Didn't you take to him these various ex-

hibits—let's see, 15, 78, 79, 63, 64 and 65—didn't you

take them to him the first time in 1950 ?
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Mr. Leavy: Let him know what they are.

The Court: I don't know if he would recognize

them by the number, probably. They are the checks

and matters to which Mr. Sherwood has just been

calling his attention to, are they not?

Mr. Erickson: Yes.

Q. Didn't you take them to Mr. Isham the first

time in 1950? A. These here (indicating) ?

Q. Yes.

A. Taking these in February in '46.

Q. How do you fix that date ?

A. Because that was when I saw Mr. Doering

and the time [1174] was running close to getting

the income tax made out.

Q. Now all these pencilled notations are written

by Mr. Isham, are they not ; they are not your hand-

writing? A. No, they are not mine.

Q. Well, did you give those checks back again to

Isham in 1950?

A. The Misses—he phoned out and wanted some

checks back.

Q. Well, those checks, you say you gave them to

Isham in February, 1946. Now did Isham keep the

checks from then on ?

A. He brought them out—the '46 's and '45, he

brought them out, I believe in '47, brought them out

home.

Q. In 1947? A. I believe that's right.

Q. Did you keep them from 1947 and then re-

turn them to him in 1950 ?
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A. He asked for them back, but now just when

he asked for them back, I don't know.

Q. Did you return them to him in 1950 again?

A. I believe they was taken back to him before

that time.

Q. Who took them back to him the second time %

A. The Misses.

Mr. Erickson : That is all.

Mr. Sherwood: That is all. [1175]

The Court: That is all, Mr. Bateman.

(Witness excused.)

Mr. Sherwood: If your Honor please, the de-

fendants rest.

The Court: Very well.

Mr. Sherwood : Except to the fact that all of our

exhibits that have been identified and have been

introduced.

The Court: You had better check that up with

the Clerk and if at the noon recess it appears that

you have omitted some, you have the privilege of

offering them.

Mr. Sherwood: We checked them, I think, Mr.

Taylor, and I believe they are all in now.

The Court: If you have omitted any, you may

offer them later before the close of the case.

(Defendants rest.)

The Court: Are you ready with your rebuttal?

Mr. Erickson : Yes, I am ready with one witness

and can start now and maybe there is one rebuttal

witness coming this afternoon.
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Mr. Erickson : Mr. Isham. [1176]

Rebuttal

DONALD C. ISHAM
a witness called on behalf of the Government, hav-

ing previously been duly sworn, resumed the stand

in rebuttal and testified as follows:

Direct Examination

By Mr. Erickson

:

Q. Mr. Isham, in preparing the 1945 farm in-

come in the Plaintiff's Exhibit 1—or Plaintiff's Ex-

hibit 2—of the Bateman brothers' tax return here,

and the farm income on that, what documents or,

first, what information was furnished to you?

Mr. Sherwood: Object to this as improper re-

buttal. He has already testified at length, be just

repetition.

Mr. Erickson: Well, I am coming to a matter

that Wallace Bateman just testified to.

The Court: Well, I will overrule it. I think he

has testified generally what he had, though, before.

You may answer, Mr. Isham.

The Witness: Will you repeat the question,

please?

Q. (By Mr. Erickson) : Well, what informa-

tion was furnished to you about the farm income?

What documents?

A. What documents ? First of all, I am going to

say that I [1177] did not have the checks. I didn't

receive those checks until 1950.
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Mr. Sherwood: I move that the answer be

stricken as not responsive.

The Court: The answer will be stricken as not

responsive. I don't believe it is.

Mr. Erickson: Well, I will strike that question

and ask:

Q. Handing you Plaintiff's Exhibit 15, 1 will ask

you when you first saw those %

The Clerk: Defendants'.

Mr. Erickson: Or Defendants'.

A. 1950.

Q. On what occasion in 1950 %

A. I went down to the Kennewick Inn, I was

preparing

Mr. Sherwood: Object to all this on the same

ground, your Honor. I won't repeat my objections.

The Court : Very well, the record may show that

the objection goes to all this line of testimony. You
may answer.

The Witness : Pardon %

The Court : I am just stating something for the

record. You may answer.

A. I went down to the Kennewick Inn in 1950

when I was preparing the report on the Social Secu-

rity and [1178] withholding tax, and I needed to

check on a cancelled check given to one of the em-

ployees, so I went down to the Kennewick Inn and

Mrs. Bateman told me the checks were in the little

cupboard there. So I went to this cupboard and

amongst the other checks were the 1945 checks from
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the account of the Hotel Kennewick and C. W.
Bateman for the 11-month period.

Q. What about Wallace Bateman ?

A. Pardon ? Wallace Bateman ? There is one, I

believe, one check here.

The Court : I think to clear the record here, Mr.

Isham, you said "Mrs. Bateman." I assume you

meant Mrs. Charles Bateman, Mrs. C. W. Bateman ?

A. Mrs. Charles Bateman.

The Court: All right, go ahead. There are two

Mrs. Batemans.

A. Yes.

Q. (By Mr. Erickson) : Where did you get

that Wallace Bateman check that is attached?

A. That came in his farm stuff.

Q. I will hand you Defendants' Exhibit 63, pur-

porting to be checks signed by Wallace Bateman,

and will ask when you first got those ?

A. These were all marked in 1950. [1179]

Q. Where did you get them in 1950?

A. From Mr. Wallace Bateman.

Q. And who delivered them to you ?

A. Mr. Wallace Bateman.

Q. Where did he deliver them to you ?

A. At my home.

Q. There are certain pencilled notations on them.

"Lab.," who put that on there?

A. I put that on in 1950 when I was reconciling

the account.

Q. On many of them are pencil notations. Are

those all yours ?
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A. That was all put on there when I was recon-

ciling the account trying to reconstruct the ac-

count. I did the same on the hotel checks.

Q. Does the same apply to Defendants' Exhibit

65, another group of Wallace Bateman checks?

A. That's right.

Q. The pencilled writing in each case is yours?

A. That's right. I went over every check and

marked it the various classification I thought it

should go into, whether it was labor or repairs or

fuel.

Q. Will you examine the rest of these checks

and state whether you had ever seen any of those

previous to that time in 1950 ! [1180]

A. Do you want me—you don't want me to go

through all these, do you 1

Q. No, just glance through them and see if you

had ever examined them previous to that time in

1950 you spoke of.

A. You have some here from the Kennewick

Hotel, too, you know, C. W. Bateman.

Q. Yes.

A. The same answer would apply to all of them,

1950.

Q. All right. In each case, the pencilled notation,

you said, was yours ?

A. That's right.

Q. Have you found any pencilled notations that

weren't yours?

A. Well, I didn't examine all of them.

Q. I will hand you Defendants' Exhibit 61 and
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ask you—Eliza Bateman's farm book—have you

ever seen that before 1

A. It doesn't look familiar to me.

Q. Are there any pencilled notations on there

or figures or checks in your handwriting?

A. The chances are ten to one if I did have it,

I always mark, I don't see any of my handwriting

in here at all. You will find on all of my—no, I

have never examined that before. [1181]

Q. Have you ever seen this book before present-

ing it to you in court now ?

A. I don't recall ever having seen it.

Mr. Erickson: That is all, you may examine.

Cross-Examination

By Mr. Sherwood:

Q. What did you get in this big box that was

delivered to you in February, 1946 ?

A. No box delivered to me in February, '45.

Q. You say you didn't even get a box?

The Court : You said '45 ; I think, Mr. Sherwood,

you meant '46.

Mr. Sherwood: February, 1946.

Q. Your testimony is that you don't recall ever

even receiving a box of records then?

A. I don't recall it, no, I don't.

Q. How many years ago was that ?

A. 1946 would be some seven years ago, almost.

Q. Do you suppose you could have forgotten ?

A. A lot of things possible, but I doubt very

much if I would.
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Q. On Page 39 of your testimony the other day,

didn't you testify as follows

:

"Q. Did Wallace Bateman bring you any [1182]

books Eliza had prepared in 1946 for preparation

of the 1945 return %

"A. No, Wallace brought me in a cardboard box

and in the cardboard box were cancelled checks and

bills and receipts.
'

'

Did you so testify ?

A. I don't believe I did, sir.

Q. You don't recall testifying to that the other

day?

A. I don't recall that. In '46, for the '46 return,

he did, yes. Good Lord

Q. You testified, also, that you didn't have any

figures for the 1944 depreciation schedule the other

day. You said they didn't even know what deprecia-

tion was, didn't you? A. Pardon?

Q. You testified they didn't even know what de-

preciation was?

A. They didn't know what it was, but I might

have had it. I don't recall absolutely.

Q. Showing you Exhibit 76, I will ask you if

you didn't receive that in the box in February, 1946,

from Wallace Bateman ?

A. That is my handwriting.

Q. That is your handwriting ?

A. That is correct. [1183]

Q. Now that is the 1944 depreciation schedule,

isn't it? A. Yes, it is, marked that.
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Q. And all of the pencillings on there are in

your handwriting? A. That's right.

Q. And you made those pencillings on that ex-

hibit when? A. I must have made it in '46.

Q. In February and March, 1946 ?

A. '46, that's right.

Q. To prepare the depreciation schedules for the

1945 tax return ? A. '45.

Q. Is that right? A. That's right.

Q. So you were mistaken the other day when you

testified that you didn't have any information?

A. To the best of my recollection, I didn't re-

call that I had.

Q. You didn't recall?

A. No, sir, I did not.

Q. Showing you Exhibit 77, a bunch of duplicate

deposit slips, do you recall receiving those in the

box in February, 1946, from Wallace Bateman, or

at least some of them ? A. Huh uh. [1184]

Q. Did you ever have those in your possession?

A. Not that I know of, anyway.

Q. You don't remember ever having those in

your possession?

A. They might have been in '50, I don't know.

Q. Can you explain how they got into the pos-

session of the Special Agents ?

A. I said they might have been in the box in the

'45 when he brought it back in 1950.

Q. I see. So your explanation would be they

weren't in the box in 1946, in February?

A. I didn't see them in '46.
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Q. You never saw these? A. In '46, no.

Q. Showing you Exhibits 3 and 4, Charles Bate-

man and Marie Bateman, and Wallace Bateman

and Eliza Bateman returns for 1945, I will ask you

how you made your computation there at the bot-

tom lower right-hand corner?

A. As to what ?

Q. As to the figure $3,696.82?

Mr. Erickson: We are going to object, it is

beyond the scope of the direct examination. He can

call him again if he wants to.

The Court : Well, he may answer.

A. $3,696.82 is the addition of the loss, plus the

payments on estimated tax, which could be carried

back or [1185] carried over.

Q. (By Mr. Sherwood) : Did you carry it over

to the 1946 return f

A. I did not, because I did not have a copy of

the 1945 return.

Q. Well, why didn't you get the 1945 return so

that you could carry it forward ?

A. Couldn't locate one.

The Court: You mean the 1945 return?

A. Let's get—maybe we are getting a little bit

confused. He asked my why I didn't carry it over

to the 1946 return.

The Court : I think it is going beyond the scope

of the direct. I thought it had something to do with

the documents. This is what he said he got or didn't

get.
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Q. (By Mr. Sherwood) : Mr. Isham, are you a

lawyer? A. No, sir.

Q. Were you a lawyer in 1946 ?

A. No, sir.

Q. You prepared a will for Wallace Bateman?

A. I copied a will of his father's. He was going

to the hospital, he asked me if I would copy this

thing.

Q. And you made out the will for him?

A. I didn't make out a will; I copied what he

had written [1186] on there.

Q. You didn't execute a will in your office?

A. All I did was to copy from the will that his

father had made and substitute his wife's name and

his name, as he asked me. It was just a copy.

Q. You were a justice of the peace?

A. I don't recall when that was done. I think

that was along in '48 or later.

Q. Mr. Isham, you testified that you believed

that the Bateman brothers tried to cooperate with

you in every way in their taxes ?

The Court: What period?

Mr. Sherwood: I will withdraw the question.

That is all.

Mr. Erickson : That is all.

(Witness excused.)

The Court : It is time for recess. The Court will

recess now until 1 :30.

(Whereupon, the trial in the above cause was

recessed until 1:30 o'clock p.m., this [1187]

date.)
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February 3, 1953; 1:30 P.M.

(The trial in the instant cause was resumed

pursuant to the noon recess.)

The Court: Go ahead.

Mr. Erickson: Mr. Williams.

JACK G. WILLIAMS
a witness for the Government, having previously

been duly sworn, resumed the stand and testified

further in rebuttal as follows

:

Direct Examination

By Mr. Erickson:

Q. Mr. Williams, I am going to ask you about

the $4,000.00 expenditure that was made on the

estimates, the mistake that was made on the esti-

mates. Have you taken those into account?

A. Yes, it is correct that the defendants here

have paid $4,000.00 on estimates for the year of

1945, and that is set up as a credit to their account

on the books of the Collector of Internal Revenue,

and in the determination of this matter they will

be given credit for that.

However, this schedule here on the last page

of [1188] Exhibit 52 does not take that into account,

because this is a schedule of tax liability. That is,

they reported no tax on their return and, according

to our computation, they each had a tax liability of

$22,425.91. Therefore, there is an additional tax

liability of that amount.

Mr. Erickson: That is all, you may examine.



vs. United States of America 1077

(Testimony of Jack G. Williams.)

Cross-Examination

By Mr. Leavy:

Q. Mr. Williams, the last column there is en-

titled "Additional Tax Due." The word "Due" is

an error, then, is it %

A. That's right, we should have said additional

tax liability.

Q. That is what I meant.

A. That's right.

Mr. Leavy : That is all.

Mr. Erickson : That is all.

(Witness excused.)

Is Mrs. Kinney in the cortroom? I don't know

whether she is here or not. We won't ask that the

trial be delayed for her, we will rest if she isn't

here.

The Court : Is she in the hall %

Mr. Erickson: I don't believe so. We have

looked for [1189] her.

The Court: Any further testimony, then?

Mr. Erickson: No, we rest our case.

The Court : I will excuse the jury then. You may
retire.

(Government rests.)

(Whereupon, the following proceedings were

had out of the presence of the jury after their

retirement:)
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Mr. Sherwood : If it please this honorable Court,

the defendants jointly and individually now move

the Court for an acquittal on each of the several

counts of the indictment up on the ground and for

the reason that there is no fact issue to be presented

to the jury for their determination; that the whole

evidence gives rise to a reasonable doubt as a matter

of law, which should require the Court to withdraw

the case from the jury and direct an acquittal on

each of the counts.

We likewise move with respect to the defendant

Wallace Bateman separately for an acquittal as to

Count VI, particularly, for the reason and upon

the ground that there was no evidence to go to the

jury upon which to base any finding by the jury

of wilfully and knowingly attempting to evade or

defeat income taxes for the year 1946, it [1190]

appearing affirmatively from all of the evidence,

particularly of the Government's evidence, that all

farm receipts for the year 1946 were reported.

We likewise renew our motion to suppress the

evidence growing out of the voluntary disclosure by

the defendants, and each of them, prior to the initia-

tion of an investigation by the Government.

We move to strike from the evidence all reference

to the Kennewick Social Club activities upon the

ground and for the reason that there is no evidence

that any income was derived by the defendants, or

either of them, individually or as a partnership,

from the Kennewick Social Club; that the Govern-

ment's evidence in that regard affirmatively shows

no income by their own witnesses.
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We likewise move to strike Exhibit 52 of
:
the

Government and all evidence with relation thereto

upon the ground and for the reason it is not based

upon evidence and solely upon the evidence before

the Court, but by the admission of Mr. Williams on

the stand himself that about 90 per cent of it is

based upon the evidence in the record.

The Court: The motions will be denied.

I haven't completed getting my instructions in

order here. I think it is 61 proposed instructions

that the defendants presented to me at various

stages of the trial here, and it is a tremendous job

to go over them and [1191] determine just how

much duplication there is and where the variations

occur in the numerous ones that are quite shnilar.

The Government also has a number that have been

submitted, although not so many.

So that we will start the argument in the case

at two o'clock, I will try to be

Mr. Leavy: If your Honor please, there are

other motions, I think.

The Court: I assumed that you had finished

your motions. If you have any others to state, go

ahead.

Mr. Reha : What I have would be to supplement,

actually, the motions that Mr. Sherwood has made

to the Court.

Mr. Leavy : Yes, I had in mind moving to strike

all of the evidence with reference to gambling in the

social club on the grounds it has not been connected

up with the defendants in this case and, therefore,

it is wholly extraneous to the case.

The Court: Well, I think the circumstances are
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sufficient to warrant sending it to the jury.

You are not conceding any of those motions, Mr.

Erickson?

Mr. Erickson : No, resisting them all. [1192]

* * *

(The trial in the above cause was resumed

pursuant to adjournment, all parties being pres-

ent as before, and the following proceedings

were had out of the presence of the jury.)

The Court: Our schedule is pretty tight this

morning, so I think we should not run over on the

recesses and try to be as prompt as possible because

all the time is taken and by the time I have read all

these instructions I have mapped out, we will find

ourselves going until one o'clock this afternoon.

Mr. Sherwood: We are amazed ourselves at the

number of them, your Honor. We just kept shoving

them in.

The Court: Yes, I think I was a little high on

the count yesterday. For convenience, I numbered

your instructions with pencil so that I could rear-

range them for my own convenience and there were

58. Some of them were several pages.

But at the outset here, I might say that I think

the easiest and quickest method of letting you know

my action on your proposed instructions on both

sides would be to tell you what I propose to instruct

and which ones I shall use, so that you may assume

then that I am not giving [1197] the rest of them.

Then if you have any questions to ask about the

others, you may do so and make any comment you

choose, although this isn't the time to take excep-
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tions, of course. You will be given an opportunity

to take exceptions in the absence of the jury at the

conclusion of the argument.

Now, you may assume, in the first place, that I

will give the customary form instructions, stock in-

structions in a case of this kind. I will instruct, of

course, on presumption of innocence, define reason-

able doubt, state that the indictment is only an ac-

cusation, that the Government has the burden of

proving all the essential elements beyond a reason-

able doubt, and instruct as to the way to value the

testimony, both ordinary and expert witnesses, and

give the other cautionary instructions as to the

objections that have been made and rulings of the

Court, and so on.

I am not going to read the indictment. It is rather

long and I assume counsel will probably refer to

the substance of the counts in the argument. I am
simply going to briefly summarize what the counts

charge and say that IV, V and VI are practically

the same as I, II and III, except that they involve

1946, the calendar year 1946, rather than '45.

Now getting down to proposals, while I think of

it [1198] here, there is one about the policy of the

Treasury Department. I am not going to give that,

because it has been my view that is a question of law

for the Court, rather than of fact for the jury.

I am going to give the Defendants'—it is No.

43, numbering them in the order in which they were

presented. That doesn't mean anything to you, but

it is the instruction that gives the elements of the

offense, and I think they are fairly stated in there.
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Both sides presented one, but I took the defendants'.

"Each count of the indictment is brought

under a section of the Internal Revenue Law of

the United States, which provides as follows,"

and it is quoted. And then essential elements are 1,

2 and 3. At Line 22, however, I am not giving the

rest of that, because that is covered in stock in-

structions of my own, the rest of that, but I am
giving it down to there, down to Line 22.

I am giving the plaintiff 's 5th one

:

"You will observe that one of the elements

of the offense that is charged is that defendants

wilfully attempted to evade or defeat payment

of their tax. Wilfulness means intentional,"

and so on, although I varied the language a little

bit, I say: [1199]

"Willful intent means an intentional one

done with bad purpose or evil motive, and it is

therefore necessary that the Government,"

and so on. I have left out the last three sentences

there. I am a little doubtful about that: "And
wrongful acts knowingly * * * can't be justified

on the ground * * * and intent is presumed * * *."

Then I am giving the plaintiff's 4th one:

"In order to secure conviction, it is necessary

to prove that the conduct of the defendants

was willful,"

and so on.
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"The mere fact that the tax return in ques-

tion was made by another is no defense."

Then the defendants' first one, I am giving, with

the exception of the last paragraph. That first one

that you submitted is: "Evil, gross carelessness,

negligence," but I am leaving out the cautionary

last paragraph in view of this instruction of my
own. I think that the matter of willfulness is of

prime importance, of course, in this case because

that is the crux of the controversy and I am giving

this definition of willfulness, taken principally from

United States vs. Murdock, 290 U. S., 389-394:

"Willfulness often denotes an act which is

intentional or knowing or voluntary, as [1200]

distinguished from accidental. But when used

to characterize an act in the realm of criminal

law, the word implies a purposeful design to

do a thing, with evil motive or with a bad

purpose or without justifiable excuse. It is

also employed to characterize a thing done

without grounds for believing it is lawful or

conduct marked by careless disregard of

whether or not one has the right so to act."

And then the next one, I am giving Defendants'

—it is the 11th one, my marking, that if a defendant

seeks advice of another and follows the advice, he

is not guilty of any offense.

Then the next, 42 of the defendants, that if you

find the defendants sought advice of counsel with

respect to their income tax liability, and so on.

There were others presented here along the same
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line that I didn't give because I think there should

be in there this element which is present in this

one, that they must not only seek advice, but they

must make a full and honest disclosure of informa-

tion and data upon which the correct and proper

income tax return may be drafted.

And then the defendants ' definition of net income,

the 38th one that they proposed.

Then Defendants' No. 33. That is the transfer

of [1201] funds does not constitute income.

The Defendants' 53, that the Government doesn't

contest the accuracy of the expenses in the returns

and concedes that there was no misstatement of

farm income for 1946 in the '46 return. That is in

the proposal.

Then the Plaintiff's No. 1, that is, the first one

that they presented, in which they say they are not

required to prove the exact amount of shortage of

income or the amount of income shown in the counts

of the indictment, but it is sufficient to show that

there was any substantial shortage.

The Defendants' 31, that the Kennewick Social

Club was organized as a club, as a corporation, had

separate entity, and their 47, that the officers, di-

rectors or members of the Kennewick Social Club

are not responsible for its debts or taxes. And
Defendants' 34 covers, I think, the fact that if

either of the defendants advanced money to the Ken-

newick Social Club on the promise of repayment,

that would not constitute income.

And then Defendants' No. 32, that the defendants

are not on trial for violation of gambling laws and
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their violation of any gambling or other laws should

be disregarded. And then the one along the same

line, which I have numbered 56, that even though

they find the defendants, or either of them, aided

or abetted the gambling game, it would be [1202]

immaterial, except insofar as the defendants, or

either of them, derived taxable income from such

activities. I have not given the rest of it, that which

is simply repetition of what is contained in other

instructions.

I am following that, however, with Plaintiff's

No. 8:

"But if you find that there were any gains,

profits or income received by the defendants

which were not reported, it makes no differ-

ence, as far as the question of taxability was

concerned, whether income was lawfully or

unlawfully received.
'

'

Now I gave Plaintiff's—let's see—no, I think I

put down here in pencil whether plaintiff's or de-

fendants'. This is defendants', the one that the

counts of the indictment should be considered

separately and defendants are entitled to the same

kind of a trial as if they were on trial separately

for each count as a separate offense.

And then I am giving one of my own, that even

though the defendants are jointly indicted and

jointly charged in Counts I and IV, that they

should be considered separately and the jury should

apply the evidence to each of them separately and

they may find one guilty and the other not guilty.
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Then I am giving the ones that were submitted by

defendants on the partnership relationship and the

liability [1203] of one partner for another, or lack

of it, in the criminal field; the one is not an agent

for the other as far as criminal liability is con-

cerned. They were, according to my pencil nota-

tions, the 19th and 20th submitted.

And then the 14th, which is the long instruction

that the defendants proposed, that neither is re-

sponsible for the acts or declarations of another,

unless, in effect, there is a situation analogous to

conspiracy existing, and they are under those cir-

cumstances liable for acts and declarations of the

other. That is in the long instruction that was pro-

posed. It is a full-sheet instruction proposed by

the defendants.

I am giving the 16th one proposed by the de-

fendants as to character, the purpose of character

evidence and the way in which it is to be regarded,

except that I have sort of balanced it, I have put at

the end of their proposal:

"If, on the other hand, you are so convinced

by all of the evidence, including character evi-

dence, of the guilt of either defendant, you

should not acquit them merely because the evi-

dence showed he has a good reputation for

traits of character."

Then Plaintiff's—I think it is the 10th one—

I

didn't know you had that many submitted.

Mr. Erickson: I just had ten. [1204]

The Court: You had 10. This is the 10th one:

"In this case, evidence has been submitted
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with reference to the income tax returns of the

defendants for the year 1944."

I made some change in wording.

" Defendants are not charged with violations

for that year, but evidence of what transpired

in that year is admissible to show the intent on

the part of the defendants in making their

income tax returns for the years 1945 and 1946,

and evidence thereof is proper for you to con-

sider in determining what the defendants' in-

tent was in filing the 1945 and 1946 returns.

The evidence should not be considered for any

other purpose."

Then I have given the Plaintiff's 6th proposal

regarding the manner in which the jury should con-

sider the summaries of the experts, the documen-

tary summaries of the experts.

And then the Defendants' 46th one. I have

changed the wording somewhat to try to not men-

tion other proceedings or other cases of civil nature.

I have worded it this way:

"You are instructed that this is a criminal

case and has nothing to do with the determina-

tion or collection of income taxes which may be

due the [1205] United States by the defendants,

or either of them. The income tax liability of

the defendants is a matter which does not con-

cern you in this case."

Now, let's see, I think the rest of them are merely

stock instructions.

Now do either of you have any questions %
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Mr. Sherwood: Did your Honor give one on

good faith?

The Court: No, I didn't think it was necessary.

I have instructed them that they must find willful-

ness and bad faith and evil motive, and so on, but

I think it follows that if the Government is re-

quired to prove bad faith beyond a reasonable

doubt, then good faith would certainly be a defense.

Mr. Sherwood: I have in mind our requested

instruction No. 7.

The Court: Let's see. Well, it is, in effect, turn-

ing the instruction as to the burden upon the Gov-

ernment of proving all of the elements, one of which

is bad faith and willfulness, it is simply turning it

around the other way and giving it the second time

from the other viewpoint. I didn't think that that

was necessary, because there couldn't be any doubt

in my instructions as to what the Government is

required to do and there couldn't be any doubt that

good faith is a defense. As a matter of fact, the

defendants don't have to make any defense, if the

Government [1206] doesn't prove beyond a reason-

able doubt all the elements; all they have to do is

sit still and be acquitted, theoretically.

If you gentlemen are ready, we can bring in the

jury and proceed with the argument.

(Whereupon, the following proceedings were

had in the presence of the jury.)

The Court: You may proceed, then.
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OPENING ARGUMENT

By Mr. Erickson: [1207]
* * *

Now in this case, there is a lot of evidence pro-

duced about gambling. Well, I want to point out

right now that I am no moral crusader on gam-

bling, and whether or not there is gambling is of no

consideration to the Government whatsoever. The

purpose that gambling was introduced in this case

in the Kennewick Social Club was to show income

from the Kennewick Social Club, and gamblers are

not exempt from reporting income. If they have

steady and substantial amounts of income, they

have got to report it, the same as a farmer, a rail-

road man, a business man, or anybody else. The

mere fact that they derive that income from illegal

sources is no reason why they should not report it.

Anything that I say about gambling is in that con-

nection, failure to report income from that opera-

tion, income that is traced from the operations of

the Kennewick Social Club into the pocket of

Charlie Bateman or the Hotel Kennewick account.

We in this case produced these witnesses, these

gambling witnesses, to show what was going on in

that club. Well, if there ever was a gambling club,

I suppose, as we have heard or read of it or know
of it, why this was one. You had Roy Thompson, a

professional gambler, operating the club until the

middle of March in 1945 from the latter part of

October in 1944, a man that collected in chips from

the tables, had a house dealer in each table, a vast



1090 Charles and Wallace Bateman

amount of [1210] money coming in from that opera-

tion. Then we have him disappearing and we have

Goucher taking over for three or four days and

Bateman getting rid of Goucher and putting in

Hile, Allen Stanley Hile, the man that came from

Peoria, Illinois, and told you he was a professional

gambler, to operate the club from the middle of

March, 1945, until it was closed in June, 1945. Then

we have Hile charging between one dollar and two

dollars per hour per player, and you know the evi-

dence about the money being taken by Hile up to

Martin Wysong, the hotel clerk, and how it went

to Charlie Bateman every day and how it was en-

tered by Mrs. Kinney on the hotel—how it was not

entered. She kept the books for the Hotel Kenne-

wick and the tavern, but she said that she did not

enter the income from the Kennewick Social Club

into any book of account. Bateman disputes that,

but Mrs. Kinney's testimony is very clear upon

that point.

Now let's examine this Kennewick Social Club.

You read the charter of this Kennewick Social

Club, one of the exhibits here, and this is a club of

benevolent and charitable purposes, "said corpora-

tion exists only for the purpose herein stated, for

the establishment and maintenance of a social club

and acquisition and maintenance of a place for

social meetings, and it shall be operated and con-

trolled by the Statutes of the State of Washington

relating to social and charitable [1211] organiza-

tions."

Well, I don't know, nobody knew, the Batemans

didn't know, even who the treasurer of this club
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was. It held no meetings, it elected no officers, it

had no monthly meetings, it sold two dollar tickets

or one dollar membership cards and that entitled

them to go in. And is there any evidence of any

money in this case going to any one of these incor-

porators other than Bateman or the Hotel Kenne-

wick? The list of them is here: Roscoe Richmond,

Simard, Earl Williams, Gr. H. Rokkan, Harry

Tracy, Roy Thompson, Harry Gr. Owens and C. W.
Bateman. With the exception of Roy Thompson,

who has disappeared, doesn't appear in this case;

we know that Roy Thompson doesn't exist after

the middle of March, 1945, he is gone; so the only

one in the picture is Charles Bateman, Charlie

Bateman, who operated the hotel. We have him re-

ceiving moneys from this Kennewick Social Club,

no accounting made to the members, no charity, no

benevolence, no social purposes, other than conduct-

ing this gambling operation. As I said, I have no

quarrel with that, if he would pay taxes on it.

Now let's check the exhibits here. How do we

know that some of this money, by demonstrative

evidence that is iron-clad, went into Charlie Bate-

man's pocket. By Exhibit 31. Here is this deposit

ticket, C. W. Bateman, Hotel Kennewick, Kenne-

wick, Washington, March 24, 1945, a check of R. N.

Crawford, $200.00. Crawford was that player [1212]

we brought up from the State of California to

testify here and said that on that particular time

he was in the Kennewick Social Club and gave this

check for $200.00. The check, on the same date or

immediately thereafter, appears in the personal
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bank account of C. W. Bateman, Hotel Kennewick,

Kennewick, Washington, $200.00.

What more proof do you need of gambling in-

come from the Kennewick Social Club going di-

rectly into the pocket of C. W. Bateman, without

any account to the other incorporators of that club,

without even a treasurer, without any meetings,

without any convening of the board of directors?

The proof is there by absolute demonstrative evi-

dence that cannot be contradicted.

Now we have had certain witnesses here that tes-

tified to the slot machines, punch boards. We called

these witnesses, and you could see how hesitant

some of them were in testifying for the Govern-

ment, how they forgot, how they didn't remember

—

these are our own witnesses—how they dragged

their feet on direct examinations. But when it came

to cross-examination, they were so ready to make

damaging admissions against the Government and

damaging statements against our case; that they

could hardly wait until counsel had asked them the

questions before the answers came out damaging

and detrimental to our case, and that includes the

Sheriff of Benton County and many others. [1213]

* * *

Now [1220] the defense has offered witnesses here

to prove that Charlie Bateman wasn't seen in the

Kennewick Social Club, and so on. Now that re-

minds me of the justice of the peace one time who

was passing on a case in the stealing of pigs. In

that case, three persons testified before the justice
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of the peace that they had seen the defendant steal-

ing the pigs. The defense called 13 witnesses who

did not see him steal any pigs, and the justice of

the peace announced not guilty because the pre-

ponderance of evidence showed 13 to 3 that the de-

fendant was not seen stealing pigs. And so I know

you could call a thousand people that didn't see

Bateman in that club, but we called plenty of people

that did see him in that club. Not only Charlie, but

Wallace came in there from time to time, in that

club, knew what was going on, knew full well what

the method of operation was. [1221]

* * *

CLOSING ARGUMENT

By Mr. Erickson:
* * *

Now there is one thing I neglected to call your

attention to. There was this gambling in this club.

We have never accused the Batemans of gambling,

either Charlie or Wallace. They are not on trial

for gambling, and I am perfectly willing that the

record be considered that they never wagered a

nickel at any time in their lives. Well, they prob-

ably didn't have to, but, at any rate, they are not

charged with that.

Now you will notice that this R. N. Crawford

check that we have here is $200.00 and I neglected

to point out in my opening argument that this is a

deposit in Mr. Bateman 's personal Hotel Kenne-

wick account in a Pasco bank. His address is listed

as the Hotel Kennewick, but this is in the Seattle-
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First National Bank, the Pasco Branch. And [1284]

you will notice in here the small amount of items in

this ledger card that comprise these items. This

ledger card is between February 16, 1945, and De-

cember 23, 1946, and it goes into this relatively

obscure and inactive bank account, personal bank

account of C. W. Bateman. Does that indicate it was

a check cashed in the beer parlor, or that Crawford

was right when he said he was gambling down there

and gave a check in that club and that the cash was

given to him for the check he issued? I think it is

demonstrated conclusively here that that did go into

the C. W. Bateman personal account.

Now considerable question is raised about the dis-

appearance of Eoy Thompson. Roy Thompson dis-

appeared in March, 1945, and we didn't enter the

case until 1950, five years after the disappearance

of Thompson. The Government Agents never have

seen Thompson. The defendants are the last ones, as

far as we know, that have seen Thompson. We don't

know that they have seen him since 1945. He doesn't

appear in the picture since that time in 1945. If he

were here, we don't know what he would testify to.

We haven't taken any evidence or inference of evi-

dence here what Thompson would testify if he were

here in this courtroom.

But we are not basing this case upon the presence

or the absence of Thompson. Thompson is only a

professional gambler that crosses the sky briefly

and then fades out on [1285] March 15, 1945. He
has operated the club from October 29, 1944, to

March 15, 1945, a period of about four and a half
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months. Then he is succeeded by Allen Stanley

Hile, the gambler from Peoria, Illinois, that came

here and testified that from about the middle of

March, 1945, until it closed in June, 1945, a period

again of about four months, he managed the club.

We have tangible, definite and positive evidence

here as to how the club was operated after Hile

took over; that the charges were made per player

per hour and that they went into the cigar box, the

cigar box went up to Mrs. Kinney. [1286]

* * *

Then about the advances for this social club, Mr.

Olafson testified or makes a statement that certain

advances are claimed. He has no demonstrative

proof or anything other than the Batemans' word

to indicate that there were [1291] ever any ad-

vances made by the Batemans to build this Kenne-

wick Social Club or to equip or to furnish the Ken-

newick Social Club. He admits that good accounting

practice requires proof and substantiation and

backing for that money and for those advances, but

there was none. The testimony of Deschenes and

Williams is that no claim was ever made to them

that there were any advances made for the Kenne-

wick Social Club or never any investment that

Charlie Bateman made for the Kennewick Social

Club. That is important, because they say later that

the holding out of this money by Charlie Bateman,

the holding out of this money was to take care of

those advances for the Kennewick Social Club.

Then we run into the peculiarities here of the
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situation that we have: No records kept of these

advances; no knowledge on the part of Bateman;

Bateman comes here and he says everything was

handled by currency out of the bank or out of the

safety deposit vault or out of the drawer, tomato

can, some place, currency to pay for these advances

up to eight or nine thousand dollars; that Thomp-

son wanted to do business with currency, so he was

doing business with currency.

Now we have the contrary argument made, as

against the argument made by the defendants a

short time ago, that they dealt in checks openly

through the bank. Now we have them dealing in

currency that can't be traced in making [1292]

these advances that they claim were made to build

the Kennewick Social Club and to equip the Kenne-

wick Social Club. And the evidence that they testify

to now, that Charlie Bateman testifies to, is woe-

fully weak in the fact that he took from these pay-

ments, or the cigar box receipts, to make up to him

what his advances were to the Kennewick Social

Club. In fact, there is no corroboration that he ever

kept any books. In fact, he, himself, said that he

didn't know, there was no treasurer to this club, he

didn't keep any track, he didn't account to anybody,

he didn't know this or he didn't know that. Still,

he was withholding money.

Well, let's look again at this Kennewick Social

Club. The 1945 returns, signed C. W. Bateman, no

activity, no receipts, for the year 1945. Well, they

didn't close until June 6, 1945. That was a return

for the calendar year, 1945, so that showing of no
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activity, of course, was wrong. There wouldn't be

any receipts, that would be right, if they all went

in Bateman's pocket, all the receipts, so that part

of it would be right. [1293]

* * *

Now, in passing, I want to point out that this

Kennewick Social Club apparently was a gambling

club. We have no quarrel with that. If the City of

Kennewick wants to maintain a gambling club, that

is perfectly all right as far as the United States

Government is concerned. But whoever operates

that club, if he makes a profit on that club or some

money from the operation of that club goes into his

pocket, he should be just as honest as a wage [1297]

earner, a wheat farmer, or a cattle farmer in re-

porting that income, because the law is that all in-

come is reportable and an income is not exempt that

is obtained from gambling sources.

The evidence is that this social club was organ-

ized primarily for one purpose : gambling as rapidly

as possible. The testimony here is that the stakes

were high, $1,400.00, $1,600.00, on the table. It was

a big operation. Evidently, it was under close sur-

veillance by the Sheriff and other officials there and

the operation was conducted.

Now there is some testimony that came up here

that I think is very important. Bateman claims

now that he made a $1,500.00 I.O.U. good after

Thompson disappeared to a man named McWil-
liams, and a seven to nine-hundred dollar I.O.U. to

a man from Prosser, and, of course, a $500.00
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I.O.U. was made good to Eichmond. Who were

these men? These were men that Thompson was

supposed to have swindled in the operation. Why
would Bateman pay these sums of money back to

these men unless he felt that he owed them some

obligation? The testimony first from Mr. Olafson

was that the $1,500.00 to McWilliams was reported

as furnishings in the hotel. Now it comes out that

$1,500.00 is a payment on a gambling loss that Mc-

Williams sustained at the hands of Thompson in the

Kennewick Social Club, and that reimbursement

is [1298] made to McWilliams by C. W. Bateman.

And so we have in each of those three instances,

the flimsy excuse is that these men threatened to

take his liquor license away for his beer parlor if

he didn't submit to this blackmail of paying these

gambling losses which he had no obligation to pay.

I am glad that in this case we are at last down to

the intent with which these men operated. Counsel

concedes that there is a substantial amount of in-

come reportable for each of these years charged in

this indictment, so we will come right down to the

naked question: Did they act willfully, did they

tend to do what they did, or were they fools just

tripping down the highway, not knowing where they

were going or what they were doing?

The evidence in this case bespeaks the fact, from

all the character witnesses and all the defense

witnesses, besides the defendants themselves, that

they did know something and they were not babes

in the woods and stumbling through the highways

alone and not knowing where they were going or
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whence they came from. They knew full well where

they were going and what they were doing. They

knew enough to keep in touch with the prosecuting

attorney. They received a call from him about

closing the club, and after that call came through

the club was closed immediately. There were no

questions asked; they knew what they were [1299]

doing. They never wrote any N.S.F. checks; they

dealt with all these business houses; they bought

thousands of dollars worth of machinery and sup-

plies; issued hundreds of checks, and never made

any mistakes. They make this mistake in their deal-

ings with the United States, the only mistake that

has ever been shown here, and they throw up their

hands and say: "We are victimized. We did it, but

we are not acting willfully, we are acting uninten-

tionally, and we had the utmost good faith."

The evidence does not permit you to make such an

assumption, based upon such a naive explanation

as they have given, an explanation that would tax

the credulity of anyone.

They evidently were schooled well in the art of

clamming up on cross-examination, because of the

fact that they volunteered no information other

than practically, "I don't understand, I don't read,

I just sign." And so that is the kind of case you

have here before.

Now don't contend for a single moment that I

don't think the Batemans are people that bear the

respect of their neighbors in their community.

Cheating Uncle Sam on income tax and paying your

other obligations are two different matters. When
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we deal with people, when people are dealt with

through banks and through business transactions

and bills are run, of course, they have to be paid.

But [1300] nobody is there looking over the shoul-

der at the time these tax returns are paid, until by

chance it came up several years later. And the Bate-

mans were running that calculated risk, and the

fact that they are now later apprehended and in

trouble, of course, is just one of those hazards which

taxpayers must face that do take this short-cut

passage.

And so I say in closing that this case is of the

utmost importance, and by your verdict you will

have a lot to say as to the honesty and integrity of

individuals in their dealings and in financial trans-

actions with the Government, with the counties and

with the state, with these various municipal bodies

that have to deal with taxes.

It doesn't make one bit of difference to me, per-

sonally. You will be just as good friends of mine

no matter how this case comes out, and Mr. Des-

chenes' and Mr. Williams'. We are not interested in

this case personally, we are just doing our jobs. We
haven't intentionally withheld any information

from you. We have given you everything that we
thought was material, and we believe that the evi-

dence in this case justifies a verdict of [1301]

guilty.

INSTRUCTIONS TO THE JURY
The Court: Members of the jury, you have

heard the evidence and the arguments of counsel. It

now becomes the duty of the Court to explain to you
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the essential elements of the charges set forth in the

counts of the indictment in the case and to instruct

you upon the applicable rules and principles of law

'by which you are to be guided in your delibera-

tions. As it is the duty of the Court to give you this

explanation and these instructions, so it is equally

your duty to accept this explanation and these in-

structions as correct. So far as the law is concerned,

you are to be guided by them. In the trial of the

case, there is a very sharp division of responsibility

between the jury and the Court. It is your duty to

pass upon all questions of fact; it is my duty to

pass upon all questions of law. Neither one of us

has the right to intrude upon the duties of the

other. You will consider these instructions as a

whole and not lay undue stress upon any part or

portion of them.

Now I might say, gentlemen, before going on with

the rest of my formal written instructions here,

that they are longer, more complicated and involved

and technical than I should like them to be, but I 'm

sorry to say that it is not possible for me, at any

rate, to make them any simpler. It is a case that in-

volves two defendants, a number of [1302] counts

and a good many questions, and it is my duty to

instruct you accurately and with technical correct-

ness, so far as the rules of law are concerned, as to

all these various phases of the case, as to how you

shall regard the various pieces of evidence, kinds of

evidence, that have been presented here, and, neces-

sarily, I have to employ technical language and can't
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make the instructions as short and simple as I

should like.

I will say this, however, that your task here, it

seems to me, is not as difficult and not as compli-

cated as it first might appear to be. You have

listened to testimony for a good many days here

and a large volume of documentary evidence has

been introduced. But, after all, as has been pointed

out, as became apparent in the argument, there

isn't any real dispute as to the fact that during the

years 1945 and 46, large amounts of income of the

defendants was not reported and a considerable

amount of income tax due the Government was not

paid. Now in saying that, I am speaking generally,

mind you, I am not differentiating between the dif-

ferent defendants and the different counts, as I

shall do in my formal instructions.

So that the crux of this case and the real ques-

tion for you to determine, as will become apparent

from my instructions, I think, is the question of

intent on the part of these defendants : Did they or

did they not intend [1303] to defraud the Govern-

ment in these transactions'? Did they knowingly

and willfully, as that word will be defined to you,

with bad motive and a guilty intent and with the

intention of defrauding the Government, make

these returns? So that you don't have to go all

through this mass of testimony or all this mass of

documentary evidence here to see how much taxes

the defendants owed for these years, because that,

as I will point out in my instructions, is not directly

material. All that is necessary is for the Govern-
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ment to show that a substantial amount was not

paid, as far as that phase is concerned.

But the real question is whether or not the de-

fendants acted in good faith or bad faith. If they

acted in good faith, you should acquit them; if in

bad faith, and if the other elements of the offense

have been established, then you should find them

guilty. And in passing upon this question of intent

or lack of it, good faith or bad faith, you should

consider all of the evidence in the case on both

sides as it has been introduced here and, of course,

the arguments of counsel, too, and the Court's in-

structions.

Now the indictment is the mere accusation pre-

sented against the defendants. It is not to be con-

sidered as evidence against them and you must not

indulge in any presumption against the defendants

merely because of the fact that they are charged

with the commission of the crimes [1304] alleged

in the indictment.

The six counts in the indictment have been called

to your attention in the opening statements and

the arguments of the attorneys. I do not consider

it necessary to read them all to you now. The in-

dictment will go to you when you go to the jury

room to deliberate. I consider it sufficient to say

that in Count I, both defendants, Charles Bateman
and Wallace Bateman, are charged with willfully

and knowingly aiding, assisting, procuring and ad-

vising the presentation of a false and fraudulent

partnership income tax return for the partnership

of Bateman Brothers for the calendar year 1945.
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In Count II, Wallace Bateman is charged with will-

fully and knowingly attempting to evade payment

of income tax due the United States for the year

1945 by filing and causing to be filed a false and

fraudulent income tax return on behalf of himself

and his wife for that year. In Count III, Charles

Bateman, the other defendant, is charged with a

like offense. Now Counts IY, Y and YI are the

same as I, II and III, except that IY, Y and YI
pertain to and cover income tax and income tax

returns for the calendar year 1946.

To this indictment, the defendants have inter-

posed pleas of not guilty. The effect of these pleas is

to place in issue every material averment of the in-

dictment and casts upon the Government the burden

of proving each and [1305] every averment to your

satisfaction beyond a reasonable doubt.

The defendants are presumed to be innocent of

the crimes with which they are charged until their

guilt is established to your satisfaction beyond all

reasonable doubt. This presumption is a real thing.

It is no mere fiction which either the Court or the

jury may ignore. It is one of the defendants' sub-

stantial and important rights. It attaches to the

defendants and continues with them throughout all

stages of the trial and through all steps of your

deliberations as jurors until you have become satis-

fied from the evidence—unless and until you have

become satisfied by the evidence of their guilt be-

yond reasonable doubt.
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Now by the term "reasonable doubt" as used in

these instructions is meant such a doubt as will

cause a reasonable, prudent and considerate man to

hestitate or waiver before acting upon the truth

of the matters charged or alleged. Such a doubt

may arise from the evidence in the case or from the

lack of evidence. You will not be swayed, moved

or become frightened by doubts which are purely

arbitrary or capricious. On the other hand, you

will not convict in the face of doubts which are

real and substantial. If, after a fair, candid, com-

mon sense consideration of all the evidence in the

case, you can say upon your oaths as jurors that

you have an abiding conviction of the truth [1306]

of the charge to a moral certainty, then you have

no reasonable doubt and should convict. But if you

have no such conviction of the truth of the charge

to a moral certainty, if you entertain doubts for

which sane and satisfactory reasons can be given

in your own minds, you must give the defendants

the benefit of such doubt and find them not guilty.

Each count of the indictment is brought under a

section of the Internal Revenue Law of the United

States, which provides as follows, and I quote in

part from the statute:

"Any person who willfully attempts in any

manner to evade or defeat any tax imposed,

or the payment thereof, shall be punished."

Now the essential elements, therefore, of each of

the charges herein made by the Government are:

1. That there was owing to the Government

more income tax than that shown in the return
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made by the defendants during the taxable years

charged

;

2. That the defendants knew that there was

owing more income tax than shown by the return;

and

3. That they willfully attempted to evade or

defeat any part of such tax by filing or causing to

be filed a false return.

If you find the existence of each of these ele-

ments beyond a reasonable doubt as to each count

or counts [1307] which you so find, you should find

the defendants guilty as to such count. If you have

any reasonable doubt as to any of these elements,

you should acquit them as to any such count.

You will observe that one of the elements of the

offenses charged is that the defendants willfully

attempted to evade or defeat payment of their just

tax. Willful attempt means an intentional one, done

with bad purpose or evil motive, and it is therefore

necessary that the Government prove that in filing

their income tax returns, the defendants thereby,

with such purpose or motive, intended to evade or

defeat the payment of some portion of their income

tax. However, it is psychologically impossible for

you to enter into the minds of the defendants and

determine the intent with which they operated. You
must, therefore, determine the motive, purpose and

intent from the testimony which has been presented,

and you will consider all of the circumstances dis-

closed by the evidence, bearing in mind that the law

presumes that every man intends the natural and

probable consequences of his own voluntary acts.
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In order to secure conviction, it is necessary to

prove that the conduct of the defendants was will-

ful. The mere fact that the tax returns in question

were made by another, is no defense. If, on the

other hand, you believe that the defendants Wallace

Bateman and Charles Bateman did [1308] not act

willfully, but mistakenly, and errors, if any, were

caused by the tax consultant or other person pre-

paring the returns and there was no willful intent

on the part of Wallace Bateman or Charles Bate-

man to evade taxes, but that their signing of the

returns resulted from inadvertence and mistake,

then it is your duty to acquit the defendants or

either of them. But in testing whether or not the

action of the Batemans in signing the returns was

willful, you are to take into consideration all the

facts and circumstances, including the information

that the Batemans furnished to the accountant,

whether or not it was full, complete and accurate

and whether it was an honest or dishonest dis-

closure of income. The mere fact that there was

a mathematical error in computation made by the

accountant did not mean that the taxpayers did

not act willfully with respect to these tax returns.

However, even gross carelessness, recklessness or

negligence in the preparation or relating to the

preparation of an income tax return, or honest

errors of fact or of law, is not fraud, and before

the jury can infer the existence of fraud in this

case, they must find beyond a reasonable doubt

from the evidence that either or both of the defend-

ants willfully, with intent to evade their Federal
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income taxes, prepared or caused to be prepared

a materially false income tax return reporting in-

come of the [1309] defendants covering either or

both of the tax years 1945 or 1946.

Willfulness often denotes an act which is inten-

tional or knowing or voluntary, as distinguished

from accidental. But when used to characterize

an act in the realm of criminal law, the word im-

plies a purposeful design to do a thing, with evil

motive or with a bad purpose, without a justifiable

excuse. It is also employed to characterize a thing

done without grounds for believing it is lawful or

conduct marked by careless disregard of whether

or not one has the right so to act.

You are instructed that if a defendant seeks

advice from another with respect to his tax liability

and, in good faith, believes him and follows such

advice, then, even if the advice proves to be wrong,

such taxpayer would not be guilty of any offense

on that account.

If you find from the evidence that these defend-

ants sought advice and counsel with respect to

their income tax liability for the years 1945 and

1946 from one whom they thought would properly

and correctly prepare their income tax returns, and

if you further find that the defendants honestly

attempted to provide their tax consultant and

advisor with all information reasonably necessary

to enable the consultant to prepare correct income

tax returns, and that the taxpayers when they

signed the same, [1310] presumed they were true

and correct, then your verdict should be not guilty,
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for there would be absent the element of knowing

and willful intent to evade or to attempt to evade

payment of income taxes, even though it now de-

velops that said income tax returns were materially

wrong.

Net income is that income of a particular tax-

payer received by him during the taxable year after

deduction of all business expenses.

You are instructed that if you find from the

evidence that the defendants, or either of them,

transferred funds from one to the other or funds

from one of their several bank accounts to the

other, that such transfers, if any are shown to be

made by the evidence, would not constitute income

to the transferee or to the bank into which such

transfers may have been made, but would constitute

mere shifting of funds by the defendants not sub-

ject to Federal taxation.

The Government has raised no question as to the

accurac}7 of the expenses used for purposes of de-

duction in determining the income taxes of the

defendants for either 1945 or 1946, and makes no

claim that the defendants, or either of them, failed

to report all farm receipts for the year 1946. The

fact that the Government makes no contention that

the defendants failed to report all farm income for

the year 1946, shall be treated by you as an ad-

mission by [1311] the Government of these facts.

Count I of the indictment charges that the de-

fendants reported a net loss for the year 1945 in

their partnership return of $3,393.63, whereas, in



1110 Charles and Wallace Bateman

truth and fact, the ordinary net income of the part-

nership for that year was $89,403.99. In this con-

nection, you are instructed that it is not necessary

that the Government prove that the partnership

income for 1945 was $89,403.99, but it is sufficient

if the Government proves that the partnership

ordinary net income for the year 1945 was any

substantial portion of that amount. The same ap-

plies to the other five counts of the indictment, and

if the Government proves as to any count that

any substantial portion of the net income was un-

reported or any substantial portion of the correct

tax due was unreported, that proof is sufficient to

sustain a conviction on that count, if the other

elements of the offense, as stated in these instruc-

tions, have been met. In other words, it is not

necessary for the Government to prove an evasion

of all the taxes charged.

Under the law, the Kennewick Social Club was

organized and it existed as a club and it was a

legal entity, separate and distinct from the in-

dividual incorporators and members and officers

and directors of the club. Neither the officers, di-

rectors nor members of the Kennewick Social Club

were personally liable for any of the debts [1312]

or taxes which may have been owing by said cor-

poration.

If you find from the evidence that either of the

defendants advanced money to the Kennewick Social

Club upon the promise of that corporation, express

or implied, to repay such advances, such repay-

ments, if any, by the corporation to the defendants,
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or either of them, would not constitute income to

the defendants, or either of them, so receiving re-

payment of any such advances to the corporation

or for its benefit. Such repayments by the corpora-

tion to the defendants, or either of them, if you

find from the evidence there was such repayments,

would constitute return of capital not subject to

Federal income taxes in the hands of the defend-

ants, or either of them.

You are instructed that the defendants are not

on trial for violation of the gambling laws or any

other law except the provisions of the Federal in-

come tax laws referred to previously in these in-

structions, and you will not permit your minds to

be affected by any evidence which may indicate

that the defendants, or either of them, violated

or aided in the violation of the gambling laws or

any other laws other than those laws which they

are alleged to have violated in the indictment in

this case. If you find that the defendants, or either

of them, aided or abetted or participated in the

conducting of gambling games or other activities,

such evidence is immaterial, except insofar [1313]

as you may find from the evidence beyond a reason-

able doubt that the defendants, or either of them,

derived taxable income from such activities.

But if you find that there were any gains, profits

or income received by the defendants which were

not reported, it makes no difference as far as the

question of taxability is concerned whether such

income was lawfully received or unlawfully re-

ceived, inasmuch as both were taxable and should

be reported.
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Although there are six counts in the indictment,

the defendants are entitled to the same kind of

trial on each count as if they were being tried on

each count separately. And when you come to de-

liberate upon the innocence or guilt of the defend-

ants, and each of them, you will consider each

count separately and consider and weigh the evi-

dence as related to that count as if it were the only

count in the indictment. If the jury believes from

the evidence beyond a reasonable doubt that a

defendant is guilty of any one count, you shall

return a verdict of guilty on that count. On the

other hand, if you do not believe from the evidence

that a defendant is guilty beyond a reasonable

doubt, as explained to you in these instructions,

you shall return a verdict of not guilty, and you

shall apply the same rule to each and every count

set forth in the indictment. [1314]

While the defendants are jointly indicted and

jointly charged in Counts I and IV and are being

jointly tried, it is your duty, nevertheless, to con-

sider and apply the testimony to each defendant

separately and to determine the guilt or innocence

of each defendant as the result of so considering

and applying the evidence to him; and it is com-

petent for you to find one of the defendants guilty

and the other not guilty, depending upon your

conclusions, based upon the evidence and the in-

structions of the Court; or, of course, you could

find both guilty or both not guilty.

A partnership relation will not render one part-
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ner liable for the intentional criminal act of an-

other, and a partner is not the agent of an absent

partner for the purpose of binding such absent

partner. One partner cannot be held liable for a

criminal act done without his knowledge or consent.

Statements, declarations and admissions of a

partner are not admissible as evidence against an

absent partner, unless authorized by the absent

partner or thereafter ratified and adopted by such

absent partner, with full knowledge and under-

standing of the nature of such act, declaration or

admission of his partner.

Before you can consider either the acts or words

done or spoken by one defendant out of the pres-

ence of [1315] another defendant as evidence

against the absent defendant, you must first find

beyond all reasonable doubt that the defendants

entered into an agreement to evade income taxes

in the manner alleged in the indictment herein. It

is a rule of law that guilt is personal and not

vicarious.

Criminal intent is an essential ingredient of each

of the offenses with which these defendants have

been charged. Before a particular defendant can

be held accountable for acts or statements made

out of his presence by another, the evidence must

first show beyond a reasonable doubt that such

defendant either first authorized or ratified such

act or statement made out of his presence with

full knowledge of the significance of such act or

statement so made by another out of the presence

of a particular defendant.
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In the event you find from the evidence beyond a

reasonable doubt that the defendants entered into

an agreement to evade or attempt to evade income

taxes in the manner charged in the indictment, the

acts and statements of each of the defendants fol-

lowing the making of such agreement, if any there

was, to evade or attempt to evade income taxes in

the manner charged in the indictment, are binding

upon each of the defendants, if such acts are done

or such statements are made in furtherance of a

common design and for the purpose of carrying

out such alleged [1316] agreement to evade or at-

tempt to evade income taxes in the manner charged

in the indictment. But for the purpose of estab-

lishing the existence of any such agreement to

evade or attempt to evade income taxes in the

manner charged in the indictment, or the connection

of either defendant with such agreement, the state-

ments and declarations of each defendant must be

confined to the defendant doing or making them

and the absent defendant is not bound by the acts

or statements of the other defendant.

You are the sole judges of what is the evidence

and of the credibility and weight which is to be

given to the different witnesses who have testified

upon this trial. A witness is presumed to speak the

truth. This presumption, however, may be repelled

by the manner in which he testifies, by the character

of his testimony, by his motives, or by contradictory

evidence.

In weighing the testimony of a witness, it is

proper for you to consider those factors of human
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nature which, either with or without any wrongful

intention, may obstruct the giving of perfectly true

testimony. Those factors are suggested by these

questions: Did the witness have full opportunity

to learn the truth? If so, did he have the intelli-

gence and purpose to ascertain the facts? What
was the advantage or disadvantage of his point of

observation? Does the evidence show that the wit-

ness had a [1317] motive for favoring or an in-

clination to favor any party? Did he appear to be

fair and candid, or otherwise? Was the testimony

reasonable and consistent within itself and with un-

contradicted facts?

Should you consider any of these questions, either

in your own private reasoning or in open discussion,

you must look for an answer to the evidence ad-

mitted in the trial of this action and your observa-

tion of the witness as to his appearance and de-

meanor while he was testifying.

In judging the credibility of witnesses in this

case, you may believe the whole or any part of the

evidence of any witness, or you may disbelieve the

whole or any part of the evidence or testimony of

any witness, as may be dictated to you by your

judgment as reasonable men. You should carefully

scrutinize the testimony given and, in so doing,

consider all the circumstances under which the wit-

ness testified, as I have heretofore delineated them

to you, and in addition to that, the relation that they

might bear to the plaintiff or to the defendants, the

interest they may have in the case, the manner in

which they might be affected by the verdict, and the



1.116 Charles and Wallace Bateman

extent to which a witness is contradicted or cor-

roborated by other witnesses or other evidence, if at

all, and every matter that tends reasonably to shed

light upon his credibility. If a witness is shown to

have knowingly testified falsely on the [1318] trial

touching any material matter, the jurors should dis-

trust his testimony in other particulars, and in that

case you are at liberty to reject the whole of the wit-

ness' testimony, except insofar as it may be corrob-

orated by other credible evidence in the case.

An expert is an individual who, by education,

study, training, experience or observation, has ac-

quired special knowledge, skill or understanding in

a particular subject or field beyond that of the aver-

age person.

Where witnesses qualify as experts in a par-

ticular field and are allowed to express opinions,

rather than to testify to facts, those opinions are

for the aid and assistance of the jury, but not for

the purpose of invading its functions. The respon-

sibility to decide rests upon the jury. It is your

duty to evaluate and appraise the testimony of a

witness who expresses opinions precisely as you

would evaluate and appraise the testimony of wit-

nesses who testify to facts within their personal

knowledge. The rules for determining the credi-

bility of witnesses which I have given you in these

instructions apply to expert witnesses as well as to

other witnesses.

There are two types of evidence from which a

jury may properly find a defendant guilty of an

offense. One is direct evidence, such as the testi-
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mony of eye witnesses. The other is circumstantial

evidence, by which an inference [1319] of an un-

known fact is drawn from the existence of known

facts. The law makes no distinction between direct

and circumstantial evidence, but simply requires

that before convicting a defendant, the jury must

be satisfied of the defendant's guilt beyond a rea-

sonable doubt from all the evidence in the case.

The necessity to resort to circumstantial evidence

to prove guilt in criminal trials is apparent.

However, in order to justify a verdict of guilty

based upon circumstantial evidence, the facts in the

chain of circumstances shown by the evidence must

be consistent with the guilt of the accused and in-

consistent with every reasonable supposition or

theory of innocence. If the facts and circumstances

shown by the evidence are as consistent with

innocence as with guilt, the jury should acquit the

accused.

The purpose and function of evidence of good

character and reputation is to raise a reasonable

doubt as to the innocence or guilt of a particular

defendant, and such evidence is entitled to be con-

sidered whether the effect of the other evidence in

the case is clear or doubtful. Evidence has been in-

troduced upon the trial of this case tending to show

and to establish that each of the defendants is a

man whose reputation for truth and veracity and

as a law-abiding citizen has been good. When this

evidence [1320] is considered by you, along with

the other evidence introduced at the trial, if a

reasonable doubt is created as to the guilt of either
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of the defendants by the fact of his good character

and reputation, he is entitled to be acquitted. If,

on the other hand, you are convinced by all of the

evidence, including character evidence, of the guilt

of either of the defendants, you should not acquit

him merely because the evidence shows he has a

good reputation for the traits of character which I

have mentioned.

In this case, evidence has been submitted with

reference to the income tax return of the defend-

ants for the year 1944. The defendants are not

charged with violations for that year, but evidence

of what transpired in that year is admissible to

show the intent on the part of the defendants in

making their income tax returns for the years 1945

and 1946, and evidence thereof is proper for you

to consider in determining what the defendants'

intent was in filing the 1945 and 1946 returns. The

evidence should not be considered for any other

purpose.

There has been admitted in evidence certain ex-

hibits variously referred to as schedules or sum-

maries. Strictly speaking, these exhibits are not

actual evidence, but they were admitted as sum-

maries of other evidence in the case and they are

admitted only for your assistance and convenience

in considering the other evidence Avhich they [1321]

purport to summarize. Exhibits of this nature are

permitted where they are based upon voluminous

books, records or documents already in evidence,

in order to assist you in determining the ultimate
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facts or results shown by such books, records or

documents. But you are reminded that it is the

books, records and documents which are the evi-

dence, and the summaries are admitted only to

assist you in considering that evidence. For that

purpose, you are entitled to consider them.

What I have said about these exhibits does not

apply to the testimony of the Revenue Agents who

prepared them or to accountant witnesses in the

case, other accountant witnesses. Their testimony

is evidence and it is to be considered by you as

any other evidence.

You are instructed that this is a criminal case

and has nothing to do with the determination or

collection of income taxes which may be due the

United States by the defendants, or either of them.

The income tax liability of the defendants is a

matter which does not concern you in this case.

Now if I have said or done anything which has

suggested to you that I am inclined to favor the

claims or position of either the plaintiff or the

defendants in this case, you should not be influenced

by that suggestion. I have tried to be strictly im-

partial, and if any action or [1322] anything I have

said or any expression on my part has seemed to

indicate the contrary, you are instructed to disre-

gard it.

At times throughout the trial, I have been called

upon to pass upon the question of whether certain

offered evidence should be admitted. You are not

to be concerned with the reasons for such rulings
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and are not to draw any inference from them.

Whether offered evidence is admissible is purely a

question of law with which the jury is not con-

cerned. As to any offer of evidence that was re-

jected, you should not consider the same, and as to

any question to which an objection was sustained,

you should not conjecture as to what the answer

might have been or as to the reason for the ob-

jection, and you should disregard entirely any evi-

dence or testimnoy that the Court has ordered

stricken from the record.

From time to time, the attorney for one or the

other of the parties have interposed objections to

evidence. Counsel not only have the right but the

duty to make any and all objections which are

deemed advisable or appropriate, and no inference

or presumption should be indulged in one way or

the other by reason of the making of such objec-

tions.

You should not consider as evidence any state-

ment of counsel made during the trial, unless such

statement was made as an admission or a stipula-

tion conceding [1323] the existence of a fact or

facts.

You should pay no attention to what the punish-

ment may be in case you find either or both of the

defendants guilty. The determination of punish-

ment is the sole responsibility of the Court, and the

jury should not be concerned with it at all.

In your deliberations, there is no room for sym-

pathy, sentiment, prejudice or passion. It is your

duty to weigh the evidence calmly and dispassion-

ately, to regard the interests of the parties to this
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action as the interests of strangers, and to decide

the issues strictly upon the merits.

Now when you retire to the jury room to con-

sider your verdict, you will take with you the

indictment, the exhibits which have been admitted

in evidence, and blank forms of verdict which have

been prepared for your convenience. There is one

form of verdict for each defendant. They are

simple, I don't think you will have any trouble with

them. This one is the one with reference to Wal-

lace Bateman; the other is exactly like it except

it refers to Charles Bateman. This form of verdict

contains the formal heading of the case and then

recites: "We, the jury, in the above-entitled cause,

find the defendant Wallace Bateman"—blank

space—"Guilty as to Count I"—blank space

—

"Guilty as to Count II"—blank space—"Guilty

as to [1324] Count IV"—blank space—"Guilty as

to Count VI, of the indictment in the above-entitled

cause."

Now my statement is not entirely accurate when

I say these are the same. They are similar, but

these defendants are named individually in differ-

ent counts, of course, as has been called to your

attention. One defendant will be on one count, an-

other one on another. So the counts will be differ-

ent as to the two defendants, but otherwise they

are the same.

Now all you have to do here is, when you have

made your decision as to any particular count, if

you find the defendant guilty, you put "is," write

in the word "i-s" in the blank space, so it would
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read: "Find the defendant Wallace Bateman is

Guilty." If you find he is not guilty, write the

word "not" in there, so it would read: "Find the

defendant Wallace Bateman not Guilty. '

' That will

apply to both defendants and to all other counts.

You will elect one of your number as foreman.

It will be the foreman's duty to preside over your

deliberations on your verdict and to represent you

as spokesman in the further conduct of this case in

court.

It will require the concurrence of all your num-

ber in order to return a verdict. In other words,

your verdict must be unanimous in this case. When
you have agreed upon the verdict, it will be signed

by the foreman and delivered [1325] to the Court

in the presence of the entire jury and of the de-

fendants and the attorneys for the parties.

I will ask the jury now to retire for just a short

time while other proceedings are had in your

absence.

(Whereupon, the following proceedings were

had out of the presence of the jury after their

retirement.)

The Court : I appreciate the difficulty that coun-

sel has in making exceptions in Federal Court.

Copies are not handed out and I can't very well do

that because I ad lib to a certain extent and change

some of the instructions here and some are written

out in longhand. But if it will be helpful to counsel

for the defense, they may have these originals of

mine in making your exceptions.
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Mr. Leavy: Yes, I would like to have them. I

think I have noted down the only exceptions I had

in mind.

The Court: The last one is here. That is the

formal last instruction.

Mr. Leavy : I don 't need that.

EXCEPTIONS TO INSTRUCTIONS

The defendants except to Instruction No. 5 for

the reason that in the last paragraph thereof, the

reference is made to the purpose and intent and

the consideration of the circumstances disclosed by

the evidence, and then the following is added:
i

' * * * bearing in mind that the law presumes that

every man intends the natural consequences of his

voluntary acts." [1326]

The defense contends that there should be added

to that the further qualification, as long as we are

mentioning qualifications, that the law presumes

that every man is innocent. Even though that is

covered by other instructions, adding this one

phrase to this general instruction might be mis-

leading to the jury.

The Court: Mr. Leavy, I might say that those

numbers on there are not the numbers of the

Court's instructions. I haven't numbered my in-

structions, they are simply the pencilled numbers

of the proposals of the defendants and the Govern-

ment. I took them and numbered them first right

through in pencil for my own convenience. I think

you have described that by context sufficiently to

identify it, but you should do that, you should give

enough of them to identify the particular instruc-

tion.
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Mr. Leavy: All right.

The Court : And not rely upon the number.

Mr. Leavy: The defense excepts to the following

instruction to the one just read, which is an in-

struction relating to willfulness and partially de-

fining the idea of willfulness, again for the same

reason. The concluding sentence of the instruction

reads as follows:

"The mere fact that there was a mathematical

error in computation by the accountant does

not mean that the taxpayers did not act [1327]

willfully with respect to these tax returns."

Defendants except on the ground that the con-

clusion of this instruction has the same vice of the

conclusion of the other instruction, in that it refers

only to the circumstances where something occurs

which would not be favorable to the taxpayer and

did not carry the opposite and balancing statement.

The defendants except to the instruction which

reads as follows:

"You are the sole judges of what is the evi-

dence and of the credibility and the weight

which is to be given to the different witnesses

who have testified upon this trial. A witness is

presumed to speak the truth. This presump-

tion, however, may be repelled by the manner

in which he testified, by the character of his

testimony, or by his motives or by contradic-

tory evidence."

Our objection to the instruction is to the last

sentence thereof which indicates that the presump-
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tion that a witness tells the truth may be repelled

by the character of his testimony, it being our con-

tention that that is not one of the tests of deter-

mining by a juror the accuracy or reliability of the

witness' testimony.

The defendants except to the giving of the [1328]

following instruction. Would the Court prefer to

read this one? It is partially in longhand and I

might misread it if I quote it.

The Court: Yes, it is rather chewed up here.

This is the one you refer to, I think:

"In this case, evidence has been submitted with

reference to the income tax return of the de-

fendants for the year 1944. Defendants are not

charged with violation of that year, but evi-

dence of what transpired in that year is ad-

missible to show the intent on the part of the

defendants in making out their income tax

returns for the years 1945 and 1946, and evi-

dence thereof is proper for you to consider in

determining what the defendants' intent was in

filing the 1945 and 1946 returns. The evidence

should not be considered for any other pur-

pose."

Mr. Leavy: That was the one. The defendants

except to that instruction on the grounds that the

evidence in the case clearly showed that the 1946

farm income was not involved and that the 1944

return was admitted into evidence only as to the

failure to report certain wheat income and that,

therefore, the 1944 return must not and should not

be considered by the jury in connection with
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Counts IV, V and [1329] VI of the indictment,

and that the instruction, by allowing them to con-

sider a plan or intent stemming from the '44 re-

turn and covering the years of '45 and '46, would

be error, even though it might cover '45.

Those are all the exceptions I have.

Mr. Sherwood: If your Honor please, the de-

fendants, and each of them individually, except

The Court: I think the record should show that

these exceptions are made on behalf of each of the

defendants.

Mr. Leavy: Yes.

Mr. Sherwood: Yes, your Honor.

The Court: All right, go ahead.

Mr. Sherwood: to the failure and refusal of

the Court to give the last paragraph of Requested

Instruction No. 1, which last paragraph reads as

follows

The Court: May I suggest, Mr. Sherwood, that

it might be a good idea for you to go through these.

I am sure there would be no objection to putting in

numbers on yours. I think that has been done in

pencil. The Clerk at some future time may re-

number them.

Mr. Sherwood: Thank you, your Honor.

The Court: Then you may refer to your re-

quested ones by number and they will be in the

record here.

Mr. Sherwood : upon the ground and for the

reason that the instruction is rendered incomplete

by the failure [1330] to include the last paragraph

of said Requested Instruction No. 1, the first para-
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graph of which was given by your Honor in his

instructions.

The defendants except to the failure and refusal

of the Court to give Defendants' Requested In-

struction No. 4 on the matter of the admission of

the defendants as to income taxes due for the years

1945 and 1946 shall not be taken as evidence of

their guilt of the crimes charged in the indictment,

in the absence of willful intent, and for the further

reason that there is no other instruction given by

the Court which gives that request in full.

The Court: I seriously considered that, but

—

this has nothing to do with your exceptions—I con-

cluded that it was evidence of one element of the

offense.

Mr. Sherwood: Just a few more.

The defendants except to the failure of the Court

to give Requested Instruction No. 18, which reads

as follows:

"You are instructed that you will give the same

consideration and weight to the evidence of all

witnesses and that you shall give no additional

consideration or weight to the testimony of

government officers merely because of their offi-

cial positions with the Government;" [1331]

upon the ground and for the reason that the testi-

mony of Government officers in this case was criti-

cal evidence and that the jury might conclude that

more weight should be given to Government wit-

ness' testimony than to that of other witnesses in

the cause.

The defendants except to the failure and refusal
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of the Court to give Requested Instruction No. 33,

beginning with the words

:

"You are instructed that if you find from the

evidence that the defendants, or either of them,

transferred funds"

No, I beg your pardon, your Honor gave that.

The Court: Yes, I gave that one.

Mr. Sherwood: I withdraw that exception.

Except to the failure and refusal to give Re-

quested Instruction No. 35—no, no, withdraw that,

that was given.

The Court: No, I didn't give 35. 35, as I have

them numbered, if my memory is correct here, is

the one about the income, that there was no evi-

dence of any taxable income.

Mr. Sherwood: Yes, that's right.

The Court: From the Kennewick Social Club.

Mr. Sherwood : Except to the failure and refusal

of the Court to give Requested Instruction No. 30,

reading as [1332] follows:

"You are instructed that there is no evidence

before you that either of the defendants re-

ceived any taxable income from or through the

Kennewick Social Club, its officers or agents,

and that all sums received from that source

constituted repayments of loans or advances not

subject to Federal income taxation;"

upon the ground and for the reason that the Gov-

ernment's evidence, and the entire evidence in the

record, showed that no taxable income came to the

defendants, or either of them, individually or as

partners, from that source, and that the jury would
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be allowed to speculate on whether there was or

was not income from that source on the state of the

record without such an instruction.

Except to the failure and refusal of the Court to

give Requested Instruction No. 40

The Clerk: I think that is out of place.

Mr. Sherwood: Just the 2-line one, reading as

follows

The Clerk: That is a different number.

The Court: All right, you read it.

Mr. Sherwood (Reading) :

"You are instructed to disregard all evi-

dence [1333] relating to the 1944 income tax re-

turn of the defendants, or either of them;"

upon the ground and for the reason that the evi-

dence with respect to the 1944 income tax return,

including the income tax return itself, there is no

evidence that would allow the jurors to find an in-

tent on the part of the defendants, or either of

them, to evade or attempt to evade income taxes in

either 1945 or 1946.

The Clerk: Excuse me, that is No. 48.

Mr. Sherwood: No. 48.

The Court: I thought my numbering was off,

yes. That is 48. Are your numbers the same as

mine?

The Clerk: I think so.

Mr. Sherwood: Does the next one start: "You
are instructed to disregard all evidence," and so

on?

The Clerk: 49.

Mr. Sherwood: 49.
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The Court: What I did with '49, I gave it, but

didn't limit it to 1945, as you had drafted it. I

made it apply to both '45 and '46.

Mr. Sherwood: The defendants except to the

failure and refusal of the Court to give Requested

Instruction No. 49, reading as follows

:

"You are instructed to disregard all evidence

relating to the 1944 income tax return of [1334]

the defendants, except insofar as it may bear

on the alleged intent of the defendants, or

either of them, to evade or attempt to evade

income taxes which may have been due the

Government for the year 1945;"

for the reason that we believe the instruction should

have been so limited to the year 1945, if it is given

at all, because it is admitted by the Government

that there was no understatement of farm income

for the year 1946 and that the omission from the

'44 income related only to farm income.

Except to the failure and refusal of the Court to

give Requested Instruction No. 52, reading as fol-

lows:

"You are instructed that it is your duty to

completely ignore all reference to the income

tax situations of the defendants, and each of

them, for the years subsequent to December 31,

1946, and restrict your inquiry into facts re-

lating to the tax years January 1, 1945, to

January 1, 1946, and January 1, 1946, to Janu-

ary 1, 1947, the two tax years covered by the

indictment in this case;"

for the reason and upon the ground that the prose-
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cutor in his opening statement alluded to the failure

of the defendants to file tax returns for the years

1947, 1948 and 1949, and some evidence crept in

during the trial, [1335] indicating that there may
be a question concerning the later tax years of the

defendants.

The Court: I didn't give that because I didn't

think there was any evidence. I couldn't remember

any.

Mr. Sherwood: It was the opening statement

that I was worried about, particularly.

Mr. Erickson: Yes, but the opening statement is

not evidence and the Court has instructed on that.

Mr. Sherwood: We feel that the fact that the

Government made that rather bald statement in his

opening remarks, and there was some reference to

1947 or '8 in questions or answers during the trial,

that it might prejudice the defendants not to have

that instruction.

Except to the failure and refusal of the Court to

give Requested Instruction—it is on about half a

page, it starts out:

"You are instructed there is no duty or burden

resting upon the defendants to prove their in-

nocence."

The Court: That is 58, I think, isn't it?

The Clerk: Yes.

Mr. Sherwood : 58—upon the ground and for the

reason that that was not incorporated into any of

the instructions your Honor gave to the jury and
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that it presents another element of instruction to

the jury for their [1336] guidance in this compli-

cated case.

That is all, your Honor.

The Court: It is getting late and I don't want to

take very much more time, but I do want to say

this, briefly:

That I am satisfied that any disagreement I may
have had with counsel along the way here is just

something that arises in any lawsuit. I don't think

there was any intention on the part of counsel to

try to violate the rules or standards of conduct of

this Court. In other words, I find that the attorneys

didn't act willfully.

I think the difficulty is, as we all know, that

different courts have different standards, and this

Court, I may say, without trying to disparage any

other, and probably because of my taking up the

standards fixed by my predecessor, has higher stand-

ards than a good many others in relation to the

conduct of counsel and going outside the record and

such things as that.

I think it was illustrated here by Mr. Leavy's

statement about his opinion as to the guilt or inno-

cence of the defendants. I think that is done in a

good many courts and probably he is accustomed to

that practice and perhaps didn't know

Mr. Leavy: I've always done it.

The Court: the standards are higher here.

And, of [1337] course, I either have to try to main-

tain them in every case as to both sides or drop

them, and I have been trying to maintain them.
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Mr. Sherwood: Your Honor is very merciful.

The Court: Bring in the jury.

(Whereupon, the following proceedings were

had in the presence of the jury.)

The Court: Swear the Bailiffs, Mr. Clerk.

(Whereupon, the Bailiffs were sworn to take

charge of the jury.)

The Court: The alternate juror, Mr. Earl Free-

man, will be excused now, and you need not report

again until you get a regular written notice through

the mails.

Mr. Freeman: Thank you.

(Alternate juror excused.)

The Court: The jury will retire to consider

their verdict.

(Whereupon, the jury retired to consider its

verdict.)

The Court: Court will recess until two o'clock.

(Whereupon, the trial of the above-entitled

cause was recessed pending the verdict of the

jury.) [1338]

Reporter's Certificate

United States of America,

Eastern District of Washington—ss.

I, Donald B. Oden, do hereby certify: That at

all times herein mentioned I was acting as the

official court reporter of the United States District

Court for the Eastern District of Washington ; that

as such reporter, I reported in machine shorthand
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and transcribed the foregoing proceedings before

the Honorable Sam M. Driver, United States Dis-

trict Judge, and a jury, held at Walla Walla, Wash-

ington, commencing January 26, 1953, and termi-

nating February 4, 1953; that the within and fore-

going is a full, accurate and complete transcript of

the proceedings had in the above-entitled cause.

Dated this 20th day of March, 1953.

/s/ DONALD B. ODEN,
Official Court Reporter.

[Endorsed] : Filed April 21, 1953. [1339]

[Title of District Court and Cause.]

DOCKET ENTRIES
1952

May 11—Transfer of Original files from Western

District of Washington under Rule 21(b)

including the original:

Indictment.

Warrants and Returns.

Bail Bonds of $2500.00 for each defend-

ant.

Motion for Bill of Particulars.

Order granting Bill of Particulars.

Bill of Particulars.

Reporter's transcript of arraignment and

plea showing pleas of Not Guilty by

each defendant to all six counts on

March 7, 1952;

Motion for Change of Venue.
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Docket Entries—(Continued)

Reporter's transcript of proceedings on

motion for change of venue.

Order transferring case to Eastern Dis-

trict of Washington.

Order transferring bail bonds to the East-

ern District of Washington.

Sept. 17—Motion continuing Jury Trial to later

date.

Notice of argument on motion for Sept.

22, 1952.

Sept. 22—Affidavit of Cameron Sherwood in support

of motion.

Setting of Oct. 13, 1952, for trial vacated

by oral order of the Court.

Nov. 25—Motion for Order for plaintiff to comply

with Order granting motion for bill of

particulars.

Notice of argument in Spokane on Dec. 5,

1952.

Dec. 18—Order denying motion for particulars.

1953

Jan. 15—Notice to produce documents at trial.

Jan. 23—Motion and Plea in Bar.

Jan. 26—Jury Trial of Cause commenced at Walla

Walla, Washington. (9 days of trial,

ending Feb. 4, 1953.)

Jan. 29—Government's Requested Instructions.
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Docket Entries—(Continued)

1953

Jan. 30—Defendant's Requested Instructions.

Feb. 4—Jury's Verdict, Charles Bateman, Guilty

as to Counts 1, 3, 4, 5.

Jury's Verdict, Wallace Bateman, Guilty

as to Counts 1 and 2. Not Guilty as to

Count 6.

Feb. 9—Defendant's Renewal of motion for ac-

quital and motion for new trial and mo-

tion to suppress.

Feb. 17—Above motions argued at Yakima and

denied.

Feb. 17—Sentences:

Charles Bateman, 2 yrs. 6 mos. on Count 1,

2 yrs. 6 mos. on Count 3,

2 yrs. 6 mos. on Count 4,

2 yrs. 6 mos. on Count 5,

Sentences to run concurrently, and Fine

of $5,000.00.

Execution suspended for ten days.

Wallace Bateman, 1 yr. 6 mos. on Count 1,

1 yr. 6 mos. on Count 2,

Sentences to run concurrently, and Fine

of $2,500.00.

Execution suspended for ten days.

-Feb. 17—Appeal Bond fixed at $5,000.00 each.
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Docket Entries—(Continued)

1953

Feb. 26—Notice of Appeal—both defendants (Cop-

ies mailed to Court of Appeals and at-

torney for plaintiff).

Appearance Bond of Charles Bateman.

Appearance Bond of Wallace Bateman.

Order directing prior deposit be applied

on appeal bond for Charles Bateman.

Order directing prior deposit be applied

on appeal bond for Wallace Bateman.

Order staying execution of fine and costs

pending appeal.

Statement of docket entries mailed U. S.

Court of Appeals.

Mar. 12—Designation of contents of record on ap-

peal.

Mar. 20—Order extending time to docket appeal to

Apr. 27, 1953.

Mar. 25—Stipulation to substitute photostatic copies

of certain exhibits.

Order allowing photostatic copies to be

substituted for Exhibits Nos. 2 through

9.

Apr. 21—Order extending time to docket appeal to

May 11, 1953.

Reporter's transcript voir dire examina-

tion of jury.

Reporter's transcript of proceedings at

trial (5 volumes).
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In the District Court of the United States for the

Eastern District of Washington, Southern

Division

No. C-4405

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

vs.

CHARLES and WALLACE BATEMAN,

Defendants-Appellants.

CERTIFICATE OF THE CLERK

United States of America,

Eastern District of Washington—ss.

I, Stanley D. Taylor, Clerk of the United States

District Court for the Eastern District of Wash-

ington, do hereby certify that the documents an-

nexed hereto are the Original

Indictment.

Motion for Bill of Particulars.

Order Granting Motion for Bill of Particulars.

Bill of Particulars.

Arraignments of Defendants.

Pleas of Defendants.

Motion and Plea in Bar (and to Suppress Evi-

dence) with supporting affidavits.

Reporter's Transcript of Proceedings at the Trial

(Forwarded under separate cover) 5 volumes, and

voir dire examination of jury.
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Exhibits (Admitted and Rejected) Forwarded

under separate cover.

Plaintiff's Requested Instructions.

Defendants' Requested Instructions.

Verdicts of the Jury (for each defendant).

Renewal of Motion for Acquittal and Motion for

New Trial and Renewal of Motion to Suppress

Based Upon Voluntary Disclosure.

Excerpt from Minutes of Court of Argument of

Above Motions and Denial.

Petition for Probation.

Judgments and Sentences.

Notice of Appeal.

Bonds on Appeal.

Order Staying Execution.

Docket Entries.

Order Extending Time to File Record on Appeal

to Apr. 27, 1953.

Order Extending Time to File Record on Appeal

to May 11, 1953.

Designation of Record on Appeal.

On file in the above-entitled cause, and that the

same constitutes the record for hearing of the ap-

peal from the Judgments of the District Court in

the United States Court of Appeals for the Ninth
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Circuit as called for by the Appellants in their

designation of record on appeal.

In Witness Whereof, I have hereunto set my
hand and affixed the seal of said District Court at

Yakima in said District this 28th day of April, 1953.

[Seal] STANLEY D. TAYLOR,
Clerk of Said Court.

By /s/ THOMAS GRANGER,
Deputy Clerk.

[Endorsed] : No. 13825. United States Court of

Appeals for the Ninth Circuit. Charles Bateman

and Wallace Bateman, Appellants, vs. United States

of America, Appellee. Transcript of Record. Ap-

peal from the United States District Court for the

Eastern District of Washington, Southern Division.

Filed April 30, 1953.

/&/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

No. 13825

UNITED STATES OF AMERICA,
Plaintiff,

vs.

CHARLES BATEMAN and WALLACE BATE-
MAN,

Defendants.

STIPULATION

This Stipulation made and entered into this day

by and between the Defendants, acting through their

attorneys of record, and the United States of

America, Plaintiff, acting through its attorneys,

Whereby It Is Agreed as follows:

That it appearing to be impracticable to have the

Exhibits introduced or offered at the trial printed,

it is now by the parties, subject to approval of the

above-entitled court, Stipulated and Agreed that

printing of the Exhibits introduced at the trial and

the exhibits offered and rejected at the trial may
be dispensed with in the interests of economy.

Dated this 12th day of March, 1953.

/s/ HARVEY ERICKSON,
United States Attorney and

Attorney for Appellee.

JAMES LEAVY,
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/s/ CAMERON SHERWOOD,
ROBERT A. COMFORT,

Attorneys for Appellants.

So Ordered:

/s/ WILLIAM DENMAN,
Chief Judge, U. S. Court of

Appeals for the Ninth Cir-

cuit.

/s/ WILLIAM HEALY,
/s/ WALTER E. POPE.

[Title of Court of Appeals and Cause.]

ORDER DISPENSING THE PRINTING
OF EXHIBITS

This Matter having come on regularly before the

undersigned Judge of the above-entitled court this

day upon Stipulation of the parties, acting through

their respective attorneys of record, and it appear-

ing that the parties desire to dispense with the

printing of the Exhibits received or offered at the

trial of the above-entitled case, and the Court being

advised, it is now, therefore, upon good cause shown,

Ordered that the Exhibits introduced at the trial

and offered and rejected at the trial need not be

printed but shall be considered by the Court in the

original.

Done this day of March, 1953.

United States Circuit Court

Judge.
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Presented by:

/s/ CAMERON SHERWOOD,
Of Counsel for Defendants.

Approved

:

/s/ HARVEY ERICKSON,
United States Attorney and

Attorney for Appellee.

[Endorsed] : Filed March 16, 1953.

[Title of Court of Appeals and Cause.]

STATEMENT OF POINTS

The points upon which appellants rely for re-

versal of the judgments of conviction are:

(1) The Court erred in denying Defendants'

Motion and Plea in Bar and Petition to Suppress

evidence voluntarily disclosed to the Government

agents prior to the initiation of any investigation

of the defendants income tax liabilities for the

years 1945 or 1946 and prior to the time the de-

fendants, or either of them, were aware of any such

investigation, and that the defendants therefore are

entitled to immunity.

(2) The Court erred in refusing appellants'

challenge of the juror, Elmer Dunlap, for cause

based on said juror's pronounced feeling of preju-

dice against one of appellants' attorneys, appellants

having thereafter exhausted their peremptory chal-

lenges.

(3) The prosecution was guilty of prejudicial
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misconduct in referring to appellants' 1947, 1948,

and 1949 income tax returns in its opening state-

ment.

(4) The Court erred in commenting upon the

evidence and in effect instructing the jury to accept

the testimony of the Government witness, Don C.

Isham, when it stated, "Well, I have to take his

statement for it until the contrary appears."

(5) The Court erred in commenting upon the

introduction of Exhibit 44, "It isn't directing evi-

dence. The jury will not regard it as such, but

merely as an explanation of what he did in regard

to these various statements."

(6) The prosecution was guilty of prejudicial

misconduct when the Government prosecutor stated

before the jury, "He is going into general policy

followed by other criminals in other types of cases.
'

'

(7) The Prosecutor was guilty of prejudicial

misconduct when he asked the following question

of the witness Tweet, "Mr. Tweet, what would you

say about a customer that gave you a false financial

statement, would you still say his character was

good for honesty?", implying the falsity of a finan-

cial statement given a bank (Plaintiff's Exhibit 50),

when the Prosecutor knew or should have known

that said financial statement was a partnership

financial statement and not the personal statement

of the defendant Charles Bateman.

(8) The Court erred in not granting the defend-

ants' Motions for Acquittal made at the conclusion

of the trial and prior to the return of the verdicts,

which Motions were renewed upon all grounds pre-
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viously stated in connection with the said Motions

for Acquittal, particularly upon the ground that

the evidence is wholly insufficient to sustain judg-

ments of conviction, and that the Court is required

in the interests of justice, to set aside the verdicts

and to acquit the defendants by reason of the ex-

istence of grounds for a reasonable doubt as to the

guilt of the defendants or either of them.

(9) The Court erred in denying defendants'

Motion for new trial upon each of the grounds

stated in the Motion for New Trial (pp of

record)

.

(10) The Court erred in imposing sentences

upon the defendants and each of them.

Dated this 11th day of May, 1953.

JAMES LEAVY,

/s/ CAMERON SHERWOOD,
ROBERT A. COMPORT,

Attorneys for Appellants.

[Endorsed] : Filed May 12, 1953.




